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Abstract
A fundamental human right is the right to choose a religion and to then exercise that choice by
encouraging the chosen religion to guide one’s own behavior as well as the behavior of one’s
children, family and culture. The US Constitution purports to secure that right by ensuring that
governmental actions which “touch the religious sphere,” have a “secular purpose,” and a
religiously “neutral effect.” However, neutrality is lost when government gerrymanders the
definition of religion to exclude from the religious sphere functionally equivalent non-theistic
views about inherently religious subjects such as the cause, nature and purpose of life. The
gerrymander causes the excluded views to be treated as non-religious or “secular.” That
classification encourages government endorsement, particularly in public education, of the core
tenets of non-theistic religions like Atheism and “Secular” Humanism and a suppression of the
views of their theistic competitors. A particular problem arises in origins science education
where materialistic answers to the ultimate questions of life are treated as secular, while
legitimate criticisms of those explanations are suppressed as religious. The effect is
governmental religious advocacy rather than neutrality, and a correlative loss of religious rights.
This paper argues that to secure fundamental human rights a secular government must employ an
inclusive definition of religion, one that will produce neutral religious effects.

Contents
Abstract
I.

Introduction
A. Human Rights depend on what it means to be human.
B. Religions inform our concepts of what it means to be human, and therefore our concepts of human rights.
C. Human rights entitlements provided by a state will be influenced by its religious bias.

II. Three state positions with respect to religion, and how they influence human rights entitlements
A.
B.
C.
D.

Introduction: Theocratic, Atheocratic and Secular States
The Theocratic State
The Atheocractic State
The Secular State
1.

Evolution of the Secular State in the US

2.

The two ways a state may achieve secularity.

3.

But what does it mean to be “secular?”
a. Since “secular” means “not religious,” the definition of religion will define the boundaries
between the secular and religious spheres.
b. The substantive content of religion address matters of ultimate concern rather than the mundane.
c. Religion is a functional concept that includes Atheistic beliefs.
d. The secular sphere encompasses the remainder – the mundane as opposed to the profound.
e. Religion must be defined the same for both state support and entitlement to avoid discrimination
and infringement of rights.
f. Summary – religion is an organized set of beliefs about matters of ultimate concern, such as the
cause, nature and purpose of life.

III. Ensuring Secularity and the religious rights it entitles
A. Informing religious choices in a secular state
1.

2.

A secular state will seek to objectively inform choices about religious issues to achieve a neutral effect.
a.

Teaching Origins Science in a Truly Secular State

b.

Informing Choices About other Religious Subjects

A truly secular state will encourage a fair competition between competing religious viewpoints.

B. Use of a theistic definition of religion causes a secular state to become pseudo secular and functionally
Atheistic.
1.
2.
3.
4.
5.

Introduction
The theistic definition of religion discriminates against theism in a pluralistic state.
Methodological Naturalism or “the Rule” effectively requires science to be functionally Atheistic and
religious.
Enforcement of the Rule causes institutions of science and science education to be functionally
Atheistic.
The Atheistic dogma is also applied in subjective sciences.

C. Keeping the secular state truly secular
IV. Conclusions
Appendix A. Important Cases Re Definition Of Religion
Appendix B Graphic Illustration of the Religious and Secular Spheres under Two Definitions of Religion

Notes

ii

I.

Introduction

This paper does not seek to ground human rights in any universal principle. Rather, it
analyzes the foundations of human rights entitlements. The idea of a human right may exist in
the abstract, however until a state acts to entitle and then secure it, the idea does not become a
right. A thesis of this paper is that human rights entitlements in any particular state will be
significantly influenced by any religious bias the state embraces. The reason is that ideas about
human rights depend on one’s particular conception of what it means to be human. Since all
religions provide answers to that question, any religious bias of a state will influence the human
rights entitlements allowed to its citizens.
Although many kinds of states exist, this paper contrasts human rights entitlements
allowed by states having a theistic or atheistic bias against a truly secular state founded on a law
that deprives the state of having any religious bias. It contends that true secularity in such a state
depends on the state’s implementation of its secular commandment with an inclusive or neutral
definition of religion.
This paper does not advocate any particular state bias or non-bias. Instead it logically
analyzes how a truly secular state would approach its task of fulfilling its non-religious
commitment, primarily in public education. Rather than address all educational issues, it focuses
on origins science education that addresses ultimate religious questions concerning the cause,
nature and purpose of life. It then shows how state use of a narrow theistic definition of religion
will cause the so-called secular state to be pseudo-secular, one whose actions produce
functionally religious effects that are antagonistic to its commitment to be non-religious.
The secular state analysis uses the United States as a model as its Constitution requires it
to be secular. In addition a substantial body of US law fleshes out knotty questions regarding the
definition of religion. Although these cases may not be applicable in other jurisdictions, they
essentially deal with universal concepts like the ideas of religion and religious neutrality. The
paper does not advocate that all states embrace secularity. Rather it wrestles with the issue of
how a secular state should act to fulfill a commitment to secularity like that embodied in the First
and Fourteenth amendments of the US Constitution.
The author employs a “plain English” writing style, like that required by the US
Securities and Exchange Commission in prospectuses to be read by non-professional laymen.
A.

Human Rights depend on what it means to be human.

In 1952 the noted Jurist Felix S. Cohen, suggested that human rights ultimately depend
on what it means to be human:
“What rights, if any, can a man claim of me not because he is my brother or my neighbor
or my colleague or co-religionist or fellow-citizen, but just because he’s human?”2
I believe many will agree. Our human rights turn on what it means to be human. But to
“know” what it means to be human we must answer three other questions.
1.
2.
3.

Where do we come from – what is the origin of life?
What is the nature of life and what happens when it ends?
What is the meaning or purpose of life, if any?

Answers to these three questions will provide the basics of what it means to be human.
Once an agreement is reached as to the basics, one can begin to identify human rights, if any.
The analysis starts with a more detailed examination of each of these three questions.
1.

Where do we come from – what is the origin of life?

There are a variety of answers to this ultimate question. However, the principle
competing explanations are Theistic and Atheistic.
As used herein, Theistic refers to traditional theism – the idea of a God or intelligence
that created the universe and thereafter intervened to create life for a purpose. For a Theist, life
is a creation, not an occurrence. Life is due to mind-directed and natural causes.
As used herein Atheism refers to the idea that God does not exist or has been absent from
the natural world at all relevant times. This includes the idea that the universe is self-existing or
due to a God that does not subsequently intervene following its initial instantiation. Under this
view there is no relevant supernatural as life just arises autonomously from unguided
evolutionary processes due to natural or material causes such as random interactions of matter,
energy and the forces. Life arises without direction from an external intelligence. The natural
world is self-ordering so even if there is an exterior mind, as in Deism or Unguided Theistic
Evolution, it does not direct or influence the unfolding of natural history.
A functional Theist is an agent whose actions have the effect of supporting Theism
regardless of whether the actor intends a Theistic effect or is a believing Theist. An Atheist can
be a functional Theist. Similarly, A functional Atheist is an agent whose actions have the effect
of supporting Atheism regardless of whether the actor intends an Atheistic effect or is a believing
Atheist. Thus, A Theist can be a functional Atheist.
The term functional is used in the sense of not what an individual subjectively believes,
as subjective belief is not intersubjectively accessible. Instead it is used to describe the effect of
an act which supports, an Atheistic or Theistic tenet or explanation. A demonstration of support
is objectively accessible and its effects may be ascertained, predicted and sometimes tested.
The idea of classifying actions by their functional effect is embedded in US
Establishment Clause jurisprudence. It asks whether a particular governmental activity has both
a secular purpose and a religiously neutral effect.3 A violation may occur even if a non-religious
intent is shown but the action has a non-neutral religious effect. As with all dichotomies, there
are exceptions. However, I believe the pragmatic Functional Theistic vs. Functional Atheistic
dichotomy is helpful for this analysis of human rights.
Once we embrace a viewpoint about the origin of life we are prepared to address and
answer the second question, which is:
2.

What is the nature of life and what happens when we die?

For the Atheist life is just an occurrence. It just happens. It arises via unguided natural
or material causes. Per the laws of entropy, it ends on death. Life is finite, not eternal. This
would not be true for many Pantheists who believe life has a spiritual dimension that is
reincarnated after death into another physical being.
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The Theist holds that life is a creation, not just an occurrence. As a creation it has an
inherent purpose. Most theists believe it does not end on death, but continues in a spiritual
realm, which is often divided into heaven or hell. The final destination often depends on how the
individual fulfills the purpose for which he or she was created during life. In this sense life has
both a physical and spiritual dimension, including a “soul.”
Given the cause and nature of life, we can ask the third key question:
3. What is the inherent purpose of life if any? How should life be lived?
The Atheistic view logically entails that life has no inherent purpose. This is because it is
an occurrence, not a creation. Purpose only derives from an active mind or some form of
intelligence. Purpose reflects a “choice” made by a mind for a purpose. Often the choices made
are manifested by the output generated by the mind. This paper reflects innumerable choices
made by the mind of its author. Hopefully, the purpose is clearly manifested.
Those who embrace a random materialistic process to explain life, must logically accept
that life has no inherent purpose. I can, as an intelligent agent, throw a set of perfect dice. The
result cannot be intended as it depends entirely on contingencies not controlled by the mind.
Thus, if seven comes up, that result reflects luck, not intention. The die in the universe have a
seemingly infinite number of possibilities. Kenneth Miller, a Catholic evolutionary biologist
recognizes that if we rewound the evolutionary clock and started over, we could not expect
human life to arise the second time around.4
Since life is not imbued with an inherent purpose, the Atheist is logically left to human
reason to define the purpose of life. Reason led Atheistic Epicureans to logically define the
purpose of life as one that avoids pain and disturbance while seeking pleasure or happiness.5
Epicureanism is the precursor to the modern religion of “Secular” Humanism. Humanist
Manifesto II traces its “roots from ancient China, classical Greece and Rome, through the
Renaissance and the Enlightenment, to the scientific revolution of the modern world.” 6
“Secular” Humanists, look to materialistic science in its comprehensive sense and human reason
to inform decisions about how life should be lived.7
For the Theist, life has an inherent purpose. Hence, it is to be led to achieve that purpose.
Typically, the theist informs his view of the purpose of life from a mix of subjective, logical,
experiential and scientific inputs, guided by scriptural and natural revelations about God’s
intentions. Scriptural revelations include commands, like the Ten Commandments, and teachings
such as those of Jesus in the Gospels.
The Christian religion defines the purpose of life very subjectively with each individual
being created differently to satisfy a unique purpose. Rick Warren’s popular book, The Purpose
Driven Life: What on earth am I here for?,8 explains that the specific purpose depends on a
personal experience with the Holy Spirit of Jesus, who said: “If any man would come after me,
he must pick up his cross daily and follow me.”9
Thus, what it means to be human will depend on our answers to these fundamental
and ultimate questions. And we immediately notice that there will be many different and varied
conflicting responses. The first question, where do we come from, actually is the root of a
profound decision tree that will influence all of the rest of our decisions of life. An example of
this idea is roughly diagramed in the illustration in Figure 1.
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Conceptions of human rights arise as the third tier is informed by the second and first as
to what it means to be human. The views of Jesus will provide a profoundly different idea of
what it means to be human than those of Stalin.
B.

Religions inform our concepts of what it means to be human, and therefore
our concepts of human rights.

When we step back and look at these three key questions, it becomes obvious that the
questions which lead us to decide what it means to be human, are all religious questions. They
amount to ultimate questions about matters of ultimate concern. When we ask where do we
come from, we are inexorably led to ask what is the unconditional non-dependent reality upon
which life depends. The answers to that question and its immediate corollaries “profoundly
relate the life of man to the world in which he lives.” According to the US Supreme Court, that
is the nature of religion:
“By its nature, religion - in the comprehensive sense in which the Constitution uses that
word - is an aspect of human thought and action which profoundly relates the life of man
to the world in which he lives.” 10
In the Myth of Religious Neutrality, Roy Clouser distinguishes between religious and
nonreligious beliefs. In doing so he shows that the ultimate questions we have just addressed
define the parameters of the religious sphere.
For Clouser all religious belief begins with a belief about what is the “unconditional nondependent reality.”
“A religious belief is a belief in something as divine per se no matter how that is
further described, where “divine per se” means having unconditionally nondependent reality.”11
For the traditional theist the ultimate or unconditional non-dependent reality is a selfexisting creator God who created the world ex-nihilo and then created life in His image.
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However, for the Atheist, the non-dependent reality is a self-existing universe that reduces to
nothing more than matter, energy and the forcres. Life just arises via unguided evolutionary
processes, not by the intellect of a supernatural entity.
Consequently, the unconditional non-dependent reality is the answer to the question –
Where do we come from? For the traditional theist we come from a creator God. For the Atheist
we come from a series of unguided natural causes that arise out of a self-existing universe
consisting only of matter, energy and the forces. For the Pantheist, which are herein lumped
with Atheists for purposes of simplicity, the ultimate non-dependent reality is an amorphous
invisible spirit that imbues everything.
Clouser then recognizes that “although this definition captures the essential core of
religious belief in its primary sense,” it does not “cover still other beliefs in realities thought to
be divine dependent rather than divine per se.” Nor does it “cover still other beliefs that also
deserve to be called ‘religious’ in yet other secondary senses.” So to complete his definition of
religious belief he shows that
“A belief is a religious belief provided that:
(1) It is a belief in something as divine per se no matter how that is further
described, or
(2) it is a belief about how the non-divine depends upon the divine per se, or
(3) it is a belief about how humans come to stand in proper relation to the divine
per se; and
(4) where the central core of divinity per se is to have the status of unconditional
non-dependent reality.”12
Based on this definition of religious belief, Clouser then classifies religions into three
broad categories, the traditional theistic, the naturalistic (or materialistic) and the pantheistic. In
many respects the Pantheistic and Naturalistic are harmonious, as they do not depend on a
creator God that intervenes in the universe to make life for a specific purpose.
Notice also, that Clouser’s secondary set of religious beliefs also amount to answers to
the second and third tier questions of our decision tree of life. Based on what we believe is
Divine per se, we then formulate religious beliefs about the nature and purpose of life - how it is
related to the world in which it is lived and how it should be lived.
Clouser’s definition of religious belief is consistent with a functional definition that has
been embraced by the United States Supreme Court. In 1957 Judge Peters in the California case
of Fellowship of Humanity vs. Country of Alameda, held that religion defined functionally
includes non-theistic belief systems which function in the lives of their adherents in the same
manner as traditional theistic beliefs function in the lives of traditional theists. “Secular”
Humanism was the religion of the Fellowship of Humanity congregations. As a consequence,
for Judge Peters religions take a position about but not necessarily in the supernatural (either
embracing or denying it). Based on that belief they then adopt “a system of moral practice
directly resulting from an adherence to the belief.”13
Seven years later the Supreme Court of the United States adopted Judge Peters functional
concept of religion holding that one need not believe in a Supreme Being to be deemed to have
religious beliefs that would qualify a conscientious objector for an exemption from the draft.
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Like Clouser’s view of religion, the Court held that religion includes “beliefs which are based
upon a power or being, or upon a faith, to which all else is subordinate or upon which all else is
ultimately dependent.14 Justice Clark closed the opinion for the majority citing Paul Tillich’s
view that religions address “matters of ultimate concern.” 15
Thus, religions address and answer these ultimate questions that tell us what it means to
be human. Ergo, religions tend to define human rights.
C.

Human rights entitlements provided by a state will be influenced by its
religious bias.

Since religions define what it means to be human, then the position that a state takes with
respect to religion will tend to define the human rights it allows for its citizens. The term “state”
is used in its broadest sense, to include federal, state and local governments and their agencies,
such as public schools.
Although religions define human rights, they do not actually become reduced to legally
enforceable entitlements until government has taken that step. Thus, the extent to which
government will implement human rights defined by any particular religious perspective will
depend on the extent to which government favors or embraces those religious perspectives.
II.

Three state positions with respect to religion, and how they influence human rights
entitlements
A.

Introduction: Theocratic, Atheocratic and Secular States

One may identify at least three governmental positions or “models” respecting religion:
Theistic, Atheistic, and Secular. As used herein a theocracy is a state that promotes or endorses a
particular theistic religious perspective. An Atheocracy is one which endorses an essentially
Atheistic or non-theistic religious perspective. A secular state is one, which is non-religious or
neutral with respect to all religious perspectives and therefore endorses or favors none.
An unofficial fourth position can be a labeled a Pseudo-Secular state – one, which claims
to be secular or neutral, but is functionally an Atheocracy or Theocracy. Of course there are
many variants in between. But this pragmatic classification should aid our analysis of how the
religious bias of a state affects its human rights entitlements.
B.

The Theocractic State

Iran is an example of a Theocracy. It embraces a particular religion - Islam. It is a
government that mandates that it not be separated from Islam. Instead, the function of
government is to promote it. Islam holds that the unconditional non-dependent reality is Allah, a
creator God that has made life with both a physical and spiritual dimension. When the body
experiences physical death, the body is transformed to go to either heaven or hell depending on
how life has been lived. The purpose and meaning of life – how it should be lived is then
specified in Allah’s revelations to Mohammed in the Koran and Sharia Law. The Sharia law is
generally based on the Koran and the Hadith, a set of narrations concerning the words and deeds
of the Islamic prophet Muhammad.
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Accordingly, the human rights entitlements of Iranians will be defined by the religion of
Islam, the belief system that actually defines the state. One who converts from Islam to another
religion such as Christianity may be deprived of his right to life.16 The issue in the Egyptian
revolution of 2011 is whether the ten percent Coptic Christian community will survive an Islamic
takeover of the new government.17 Spouses are entitled to the human right of fidelity from
his/her spouse. Some interpret the law as requiring only 100 lashes as the penalty rather than
stoning to death. But 100 lashes may result in death as in the case of a 14-year-old Bangladeshi
girl.18 The roles of men and women may be prescribed by religion and then enforced by the
state, resulting in gender discrimination. Thus, in a strict Theocracy religious freedom and
human rights entitlements may depend on both religious tenets and cultural traditions.
C.

The Atheocratic State

An Atheocracy is a state which has embraced a materialistic or atheistic religion, like
North Korea and Marxist Russia. The Atheist seeks an environment devoid of the notion of God.
If God is mentioned, it normally only occurs in a derogatory sense. God does not appear on the
coin or on monuments. Theistic wisdom recorded in scriptures that might be coincidentally
embraced is attributed to human reason rather than God.
The tenets of Atheism are clearly set forth in the Humanist Manifesto promulgated in
1933 as a religion called “Religious Humanism.” The Manifesto proclaims that we come from a
self-exiting universe not from the creative mind of a non-existent supernatural entity called
God.19 As a consequence, life arises from an unguided evolutionary process over billions of
years, and it ends in death. There is no heaven or hell. Since there is no God, Atheists by default
rely on reason and materialistic science to guide life, not the revelations of scriptures provided by
what they believe to be a mythical and non-existent deity.20
Communist Russia was an Atheocracy. Using the logic of Atheism and materialism it
held that the goal of government should be to provide for the collective and to abolish the
private. Individuality was to be subverted to the needs of the collective. Private property was
abolished. Traditional Theism was subverted. Like Iran, one could not freely choose what to
believe about the ultimate questions of life. In communist China, the state systematically
represses theistic religions.21
“Secular” Humanism does not necessarily promote the collective, but it makes it possible.
This is because it puts the state in the position of deciding what is and is not “reasonable” using
human reason. What is reasonable in any given circumstances depends on the input into the
logic of reason. Given faulty presuppositions or conclusions of fact and law, the logic of reason
will yield disastrous results. In the end, “Secular” Humanism depends entirely on the input
generated by those who control the input. Slavery and all sorts of human evils, including human
sacrifice and genocides have been justified using the algorithm of human reason informed by
atrocious input. Thus, the inherent dilemma of using reason alone as a guide for life is that the
output of reason is only as good as its input. Poorly informed reason will logically produce
poorly informed conclusions.
The Humanist Manifesto seeks to cause its religion to be embraced by all institutions, not
just its churches:
“Religious humanism maintains that all associations and institutions exist for the
fulfillment of human life. The intelligent evaluation, transformation, control, and
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direction of such associations and institutions with a view to the enhancement of human
life is the purpose and program of humanism. Certainly religious institutions, their
ritualistic forms, ecclesiastical methods, and communal activities must be reconstituted
as rapidly as experience allows, in order to function effectively in the modern world.” 22
So, like the Iranian theocracy, “Secular” Humanism seeks an Atheocracy. To do this it
seeks to remove God and His wisdom from all institutions, both public and private. The core
tenets of Atheism were published in anti-Christian advertisements by a number of Atheistic
organizations during the Christmas season in 2010.23
Tenet: There is no Supernatural or God
Advertisement: A Santa Clause is saying with a thumbs up: “YES, VIRGINIA,
THERE IS NO GOD.” “FFRF.org Freedom From Religion Foundation.”
Tenet: Since life is not created it evolves due to unguided evolutionary processes:
Advertisement: An image of Darwin sits next to a petition to: “Praise Darwin:

Evolve Beyond Belief” “FFRF.org

Freedom From Religion Foundation.”

Tenet: Since life reduces to matter, there is no afterlife.
Advertisement: A poster proclaims: “Enjoy Life Now, There is No Afterlife.”
“FFRF.org Freedom From Religion Foundation.”

Tenet: Since there is no God, people should rely on reason.
Advertisement: A billboard shows Three Wisemen being guided by a star. Underneath is
the caption: “You KNOW it’s a Myth: This Season Celebrate Reason.”
“American Atheists * Reasonable Since 1963

atheists.org”

Tenet: Have faith in human reason rather than the wisdom of God
Advertisement: A billboard shows a bearded gentleman urging us to:

“Sleep In On Sundays: ‘I have faith in people, not in a God.’”
“FFRF.org Freedom From Religion Foundation.”

The Atheistic Model of Government has not been friendly to human rights entitlements.
The reason is that ultimately what is deemed to be reasonable merely mimics the beliefs of
whoever is in control, which presumably is a functional Atheist, who, like the rest of us, is
inherently selfish.24 He who is in control can control the input that informs reason. By
controlling the input, he controls the output. Hitler used poorly informed reason during the Third
Reich to very efficiently exterminate 6 million Jews.
D.

The Secular State
1.

Evolution of the Secular State in the US.

The previous discussion regarding Theocracies and Atheocracies focused on the
negatives of each to illustrate their impact on human rights entitlements. But each have
significant positives. The absolutes of traditional Theists tend to optimize both the mental and
physical health of the individual family and culture. However, the non-theistic appeal to human
reason may aid the correction of theistic traditions and texts that sanction human rights abuses.
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A third model, which has become increasingly popular in pluralistic cultures, is the socalled “secular state.” Secular means not religious. Under this model the government strives to
be “not religious” due to the diversity of religious views of its citizens. Such a government
favors neither the theist nor the atheist. By establishing a neutral position with respect to
competing religious views it becomes secular.
An example of this idea may be found in the US. The following analysis briefly details
how the US acquired its commitment to secularity, the manner in which a US state may achieve
secularity, and how the US Courts have demarcated the secular and religious spheres. The
demarcation is important. As state activities cross from the secular into the religious sphere their
primary effect must be religiously neutral. Although US law is not binding on non-US states, an
understanding of the struggles of the US in implementing its command to be secular, may be
helpful for any state seeking to adopt or implement a commitment to secularity.
The commitment of US federal, state and local governments to secularity arises out of the
Declaration of Independence and the First and 14th Amendments to the US Constitution. The
Declaration of Independence is based on a Theistic belief that a creator God endows all humans
with an unalienable right to liberty.25 An essence of that liberty is the freedom to choose what to
believe. A God that endows one with that choice logically permits a human the liberty to choose
to believe in something other than God. This is consistent with a Christian belief that God does
not command acceptance, rather He invites it.26 Thus, the secular state does not impose an
obligation on its citizens to believe or disbelieve in God. Rather, due to its recognition of an
unalienable right to liberty it precludes itself from interfering with the religious choices of those
it serves.
This concept was reduced to a legally enforceable commitment of the US Federal
government via the First Amendment to the US Constitution in 1791, which states:
“Congress shall make no law respecting an establishment of religion or abridging the free
exercise thereof;” 27
However, notice that the law was only applicable to the “Congress” of the Federal
government and not to the states. In 1791 many of the states had their own state churches and
were quasi-theocratic. Thus, although the Amendment required the federal government to be not
religious or secular, the same limitation did not apply to state or local governments. Public
schools could and did teach the Bible.
The rights of US states to limit human right entitlements was a primary cause of the
1861-5 civil war. Southern states treated slaves as property rather than as humans having
unalienable rights to life, liberty and property. After the South lost the war, the power of all US
states to deprive their citizens of life, liberty and property was withdrawn by the 14th
Amendment in 1868 which states that:
“Section 1…. No …State [shall] deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its jurisdiction the equal protection of
the laws.”28
In 1940 the Supreme Court held in Cantwell v. Connecticut29 that this withdrawal of
power from the states to deprive a person of his liberty, had the effect of imposing on the states
the requirements of the First Amendment. Thus, after Cantwell, no US state or local government
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or governmental agency could adopt a law or policy “respecting an establishment of religion, or
abridging the free exercise thereof.”
Cantwell involved the conviction of Jehovah’s Witnesses that solicited contributions in
public places for religious purposes in violation of a state statute. The Court reversed the
conviction on the grounds that the state statute prohibited the free exercise of the defendants’
religious and speech rights under the First Amendment, and that deprivation was invalid under
the Fourteenth Amendment. Nine years later the Supreme Court in McCollum v. Board Of
Education30 held that the withdrawal of power extends to public schools, thereby precluding
public schools from promoting a particular religious perspective in the classroom.
Thus, secularity was imposed on all US governmental entities in 1940 by depriving them
of the power to adopt laws and policies “respecting an establishment of religion or abridging the
free exercise thereof.” Notice how the limitation on governmental power actually effects an
entitlement of human rights. The concept of limits on governmental power is significant to the
concept of human rights. If the citizens of the state are to have the unalienable right to make
certain choices, then government must be limited in its power to direct and interfere with those
choices.
2.

The two ways a state may achieve secularity.

The US cases since McCollum indicate there are two general ways a state may achieve
secularity. One method is to simply avoid entry into the religious sphere. This is a policy of
exclusion. Government simply excludes from its affairs any religious activity or discussion.
When it controls the forum it can easily do this by closing the door to religious subject matter.
Under this model the governmental sphere is very limited, because so many matters touch upon
the religious. The state may levy taxes to fund a police or fire department, but may not levy taxes
to build a temple, mosque or place for the propagation of an establishment of religion. Schools
can exclude religion by limiting their curriculum to the teaching of the mundane like
mathematics, reading, writing and operational science. By excluding subjects that teach about
the cause, nature and purpose of life it can remain secular.
The other way a state may be secular is to be neutral as to religious subject matter. If it
has a secular purpose to do so, it may encounter the religious subject if it treats it objectively and
neutrally. This allows the state to enter the “religious sphere” as an umpire, mediator or
moderator, but not as a contestant, a coach or a fan.
The 1968 case of Epperson v. Arkansas illustrates the two secular alternatives. In
Epperson, the State of Arkansas passed a law prohibiting the teaching of evolution in a biology
class. The Supreme Court reversed because the statute did not outlaw all teaching of origins, it
just outlawed one of competing perspectives.
“Arkansas’ law cannot be defended as an act of religious neutrality. Arkansas did not
seek to excise from the curricula of its schools and universities all discussion of the origin
of man.” 31
If Arkansas had taken the approach of exclusion by removing the religious subject matter
from the classroom, the statute would have been valid. This would ensure a truly secular
posture. Arkansas public schools could have chosen to teach operational science but not origins
science.
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However, Epperson also explained the standard that was required if the school chose to
expand the curriculum to subjects that take the state into the religious sphere:
“While study of religions and of the Bible from a literary and historic viewpoint,
presented objectively as part of a secular program of education, need not collide with the
First Amendment's prohibition, the State may not adopt programs or practices in its
public schools or colleges which ’aid or oppose’ any religion.” 32
The requirement that the activity not “aid or oppose,” or “favor of disfavor,” or “endorse”
any religion, essentially mandates that government activities that touch religion must have a
religiously neutral effect. A neutral judge at a jury trial presumably does not favor either side.
He allows the facts and the law to render the judgement, not his personal bias.
This secular relationship between the state and its citizens is very profound. It
theoretically reduces significantly the scope of government power to control the choices of those
it serves. In this sense the secular model would seem to enhance choice and therefore human
rights entitlements.
3.

But, what does it mean to be “secular?”
a. Since secular means “not religious,” the definition of religion will
define the boundary between the secular and religious spheres.

As explained by the first listed definition of the popular Random House Webster’s
Dictionary, secular means “not regarded as religious”…”not pertaining to or connected with
religion.” 33 Similarly the US Supreme Court defines a secular purpose as one which does not seek to
“endorse or disapprove of religion.”34
Thus, the meaning of “secular” depends entirely on the meaning of religion.
Furthermore, the exclusion in the dictionary definition is very broad. Anything “pertaining to or
connected with religion” is excluded from the secular. The First Amendment uses a similar
exclusionary preposition. Government may not adopt a policy “respecting an establishment of
religion.” Thus policies “respecting” religion are excluded from the secular governmental
sphere.
Therefore, to define the boundaries of the “secular sphere,” one must first define the word
“religion” and the scope of the religious sphere. Having done that one may catalogue those ideas
that fit within the definition of religion or within the religious sphere and then properly classify
the remainder as secular – not religious. Figure 2 shown below under II.D.3.f. reflects this
concept. One might metaphorically think of the religious sphere like the sun at the center of our
solar system. All beyond the solar corona is classified as the secular. Just as the sun provides
energy for life outside it, the religious sphere profoundly informs choices made in the secular
sphere. Justice Marshall writing for the majority in Gillette v. US succinctly explained the
concept:
“[W]hen government activities touch on the religious sphere, they must be
secular in purpose, evenhanded in operation, and neutral in primary impact.”35
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Consequently, agents of a secular state must know the scope of the religious sphere to
ensure that their activities within it have both a secular purpose and a religiously neutral effect.
b.

The substantive content of religion addresses matters of
ultimate concern rather than the mundane.

In our quest for the meaning of religion we recall that Roy Clouser and the US Supreme
Court have concluded that religions address “ultimate questions” about matters of “ultimate
concern.” But, what are matters of ultimate concern?
We find in the same Random House Wesbster’s Dictionary that defines “secular” as “not
religious” the following definition which reveals the content of religion and the matters of
“ultimate concern:”
“ Religion…. n. 1.
a set of beliefs concerning the cause, nature, and purpose of the
universe, esp. when considered as the creation of a superhuman agency or agencies,
usually involving devotional and ritual observances, and often containing a moral code
governing the conduct of human affairs.”
All of these subjects – the cause, nature and purpose of life - fall into the category of
ultimate questions. They are “profound” or “ultimate,” because how we answer them will
affect how we live our lives. They “profoundly relate the life of man to the world in which he
lives.”
This catalogue of religious subject matter is consistent with Judge Peters definition of
religion in Fellowship of Humanity vs. County of Alameda:
“Religion simply includes: (1) a belief, not necessarily referring to supernatural
powers; (2) a cult, involving a gregarious association openly expressing the
belief; (3) a system of moral practice directly resulting from an adherence to the
belief; and (4) an organization within the cult designed to observe the tenets of
belief.36
Twenty-two years following Fellowship, Judge Adams embraced a similar but more
detailed set of criteria that catalogue the subject matter. In Malnak v. Yogi (3rd Cir. 1979) and
Africa v. US (3rd Cir. 1981), he listed three criteria for a religion.
“First, a religion addresses fundamental and ultimate questions having to do
with deep and imponderable matters.
Second, a religion is comprehensive in nature; it consists of a belief-system as
opposed to an isolated teaching.
Third, a religion often can be recognized by the presence of certain formal and
external signs.37
The subject matter of the belief system is listed in the first criteria –
“fundamental and ultimate question.” Adams further explained “fundamental and ultimate
questions” as:
“Fundamental and ultimate questions. Traditional religions consider
and attempt to come to terms with what could best be described as
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“ultimate” questions-questions having to do with, among other things, life
and death, right and wrong, and good and evil. Not every tenet of an
established theology need focus upon such elemental matters, of course;
still, it is difficult to conceive of a religion that does not address these
larger concerns. For, above all else, religions are characterized by their
adherence to and promotion of certain “underlying theories of man's
nature or his place in the Universe.” (emphasis added)38
A definition very much like the Random House definition and consistent with the Peters
and Adams definitions was adopted by Judge Hand in 1987 after extensive testimony from a
variety of experts. His holding that “Secular” Humanism is a religion under the Establishment
Clause of the First Amendment was based on his conclusion that:
“[all religions] may be classified by the questions they raise and issues
they address. Some of these matters overlap with non-religious
governmental concerns. A religion, however, approaches them on the
basis of certain fundamental assumptions with which governments are
unconcerned. These assumptions may be grouped as about:
1) the existence of supernatural and/or transcendent reality;
2) the nature of man;
3) the ultimate end, or goal or purpose of man’s existence, both
individually and collectively;
4) the purpose and nature of the universe.”39
Notice that each of these “fundamental assumptions” all “profoundly relate the life of
man to the world in which he lives.” The assumptions provide answers to ultimate questions
about the cause, nature and purpose of life. According to Justice Frankfurter this concept
describes the nature of religion in the “comprehensive sense in which the Constitution uses that
word.”40
Based on the above one might summarize the subject matter content of religion as
beliefs about matters of ultimate concern, such as the cause, nature and purpose or meaning of
life. But is religion limited to just theistic beliefs about these matters? Are functionally
equivalent non-theistic beliefs to be excluded and therefore treated as “secular?”
c.

Religion is a functional concept that includes Atheistic beliefs.

Following Cantwell’s 1940 application of the First Amendment to state and local
government, courts were required to decide the scope of religion and thereby set the boundaries
of the religious sphere where state intrusion was regulated. Where does the sphere begin and
end? What divides the religious from the secular? The critical issue was whether religion
includes atheistic or non-theistic beliefs. Beginning with Fellowship of Humanity in 1957, a long
line of cases have affirmed that the word “religion” must include non-theistic beliefs about
ultimate questions to avoid religious discrimination.
In Fellowship of Humanity 14 Secular Humanist churches owned real estate that was
exempt from county property taxes if it was used “exclusively for religious worship.” The
County denied the exemption, because Secular Humanists deny rather than worship God. Thus
the County defined religion as being limited to theistic beliefs. The Atheists complained for their
belief system functioned in their lives in the same manner as traditional theistic beliefs
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functioned in the lives of traditional theists. If the tax exemption was allowed for one class of
believers because of their particular belief about the origin of life, but not by another who had a
different belief about the same issue, it would be discriminatory. The California Court of
Appeals, per Judge Peters, agreed. Since the belief systems function in the same manner for both
groups, it would be discriminatory to allow a tax exemption for one group while denying it to the
other. Peters expressed the test this way:
“Thus the only inquiry in such a case is the objective one of whether or not the belief
occupies the same place in the lives of its holders that the orthodox beliefs occupy in the
lives of believing majorities,…. Under this test the belief or nonbelief in a Supreme
Being is a false factor.”41
A month after this ruling the DC Circuit Court of Appeals in Washington Ethical
Society42 came to the same conclusion with respect to a “Secular” Humanist Church in
Washington DC. Four years later the Supreme Court was confronted with an Atheist who
claimed that his right to freely exercise his religion was abridged by a statute, which required
him to profess a belief in God to hold a public office. In finding that the Free Exercise clause of
the First Amendment extends to atheistic or non-theistic beliefs it stated:
“Neither [a State nor the Federal Government] can constitutionally pass laws or impose
requirements which aid all religions as against non-believers, and neither can aid those
religions based on a belief in the existence of God as against those religions founded on
different beliefs.11” 43
The famous Note 11 to the opinion of the Court by Justice Black, explained that: “Among
religions in this country which do not teach what would generally be considered a belief in the
existence of God are Buddhism, Taoism, Ethical Culture, Secular Humanism and others. See
Washington Ethical Society v. District of Columbia, 101 U.S. App. D.C. 371, 249 F.2d 127;
Fellowship of Humanity v. County of Alameda, 153 Cal. App. 2d 673, 315 P.2d 394.” Thus the
decision in Torcaso that religion includes Atheistic beliefs was based primarily on the thorough
analysis of Judge Peters in Fellowship and its subsequent approval by the DC Circuit Court of
Appeals in Washington Ethical Society.
The movement of the boundaries of religion in the US to include non-theistic beliefs has
been primarily due to Atheists who have claimed a religious classification whenever necessary to
advance the tenets of their belief system. In pursuit of this goal, Atheists sought to declare
unconstitutional Sunday closing laws for certain non-essential businesses in the 1961 Supreme
Court case of McGowan v. Maryland.44 Atheists believed they could not further the tenets of
their religion to remove God from the market place if they did not object to laws requiring that
businesses close on Sunday, thereby honoring the idea of God. To have legal standing to make
the claim under the Establishment Clause they had to assert that the laws offended their religious
beliefs. Although the Court declined their request to enjoin the laws, the Court did hold that
Atheists had standing to pursue their claim under the Establishment Clause.
Four years after the Sunday closing law case, the US Supreme Court in 1965 was again
asked to decide whether belief in a Supreme Being was a necessary condition to the definition of
religion. The court held not, as to do so would effectively discriminate between different but
functionally equivalent beliefs. As a consequence, the court embraced Judge Peters’ functional
definition of religion in adopting its “parallel position test:”
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“The test might be stated in these words: A sincere and meaningful belief which occupies
in the life of its possessor a place parallel to that filled by the God of those admittedly
qualifying for the exemption comes within the statutory definition [of religious].”45
Another example is the 1992 Supreme Court case of Lee v. Weisman. 46 In this case
Atheists argued for a comprehensive definition of the word religion while Theists sought to
define it narrowly as limited to only belief in God. The issue arose in the context of a so-called
non-preferential prayer at a high school graduation ceremony. The prayer was designed by
Theists to be “non-preferential,” or “non-sectarian” by ensuring that its mention of God would
not identify any particular God. The argument was based on the premise that if religion is
limited to theistic beliefs the prayer would not invoke any religious discrimination by the state.
It would not cause the state to favor one religious belief over another. Hence, it was deemed to
be a religiously “neutral” act of the state.
In rejecting this argument, the Supreme Court agreed with the Atheists appeal to the
inclusive definition. “Religion” within the meaning of the Establishment Clause of the First
Amendment includes non-theistic beliefs and therefore state endorsement of the prayer was
actually preferential in that it preferred “theistic over nontheistic religion.” 47
In other contexts, where Atheists have sought state support of their activities, they have
generally been unsuccessfully in arguing for a narrow theistic definition. Two striking examples
of this occurred in two cases involving public education. In 1979 the Third Circuit Court of
appeals in Malnak v. Yogi48 enjoined a course in the Science of Transcendental Meditation as it
promoted religious beliefs in violation of the Establishment Clause. Although the course was
labeled science, it was actually religious even though it was non-theistic.49 Similarly, in Smith v.
Board of Education, Judge Hand rejected the argument of Humanists that “Secular” Humanism
was science rather than religion.50
This inclusive view of religion is consistent with Stephen Protghero’s excellent review
of all of the major religions of the world in God is not One (2010).51 In particular, Prothero
discusses the irrelevance of any deity to the religions of Buddhism, Confucianism, and other
Eastern religions. An entire chapter is devoted to the religion of Atheism.
Atheism is promoted by numerous organizations including those that have embraced
“Secular” Humanism, such as the Unitarian Universalist Church which is experiencing rapid
growth in the United States. It is an ancient religion that finds its origins in Epicurianism and
Jainism.52 It arose in the third and fourth centuries BC from the ideas of Democritus, a Greek
philosopher. He argued that all natural phenomena may be reduced to atoms and voids.
Epicurus and Lucretius subsequently developed that idea into a functional religion called
Epicureanism. The Epicureans argued that because matter rather than God explains life, it
should be lived per human reason.53 These are essentially the core tenets of Modern “Secular”
Humanism. The universe is self-existing, not God created, there is no supernatural and therefore
life arises via unguided evolutionary processes and ends on death.
Stephen Prothero, likens “Secular” Humanism to Confucianism, with one difference. As
explained in the original Manifesto published in 1933 “Secular” Humanism is a religion that
seeks to replace Traditional Theism in all institutions – “it insists on emptying the world of the
sacred.”54 Hence, unlike Confucianism, it is an aggressive evangelistic religion.
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In 2005 the Seventh Circuit Court of Appeals, held that Atheism is an Establishment
Clause religion in holding that prisoners who are Atheists may organize Atheist clubs or
churches under lenient prison regulations for religious groups. 55
The US Civil Rights Act of 1964 prohibits not only race discrimination but also religious
discrimination in the work place. Thus covered employers may not base employment decisions
on religious preferences of the employer or employee. In 2008 the Equal Employment
Opportunity Commission adopted a manual to aid enforcement of the religious discrimination
provisions of the Act. The manual defines religion as concerned with “’ultimate ideas’ about
‘life, purpose, and death,” and includes atheism and other “religious beliefs that are new,
uncommon,” citing many of the cases discussed above.56
In addition to Atheism and “Secular” Humanism, the US Courts have recognized
Scientology, Wicca, certain aspects of Transcendental Meditation and the non-theistic World
Church of the Creator as religions.57
d. The secular sphere encompasses the remainder – the mundane as
opposed to the profound.
Since religion addresses ultimate questions like the cause, nature and purpose of life, and
includes both theistic and atheistic positions on those questions, then the secular encompasses the
remainder. Religions address the ultimate while the secular address the mundane. The mundane
deals with “human affairs, concerns, and activities that are often practical, immediate, transitory,
and ordinary.”58
For example, in Lemon v. Kurtzman, the Court considered a statute that defined purely
secular subjects as including “mathematics, modern foreign languages, physical science, and
physical education.”59 Interestingly, the list did not include life science. Life science is secular in
content until it addresses evolution and its historical narrative about the origin and nature of life.
Health science may also stray into religious subject matter if it addresses issues about how life
should be lived that exceed notions of disease avoidance. For example, sex education often
addresses both how to avoid sexually transmitted diseases as well as sexual lifestyles and issues
of sexual morality.
The 1961 McGowan case addresses the demarcation between the religious and the
secular. In McGowan the US Supreme Court concluded that a law which provides a day of rest
for everyone does not itself inherently address or cause the state to take a position on ultimate
questions or matters of ultimate concern. The Sunday closing laws in question merely provided
a day of rest for everyone, both theists and atheists. In their concurrence Justice Frankfurter and
Harlan explained that “in the comprehensive sense in which the Constitution uses that word,”
religion is “an aspect of human thought and action which profoundly relates the life of man to
the world in which lives.”60 A Sunday closing law does not do that. It does not relate the life of
man to the world in which he lives, it merely provides everyone with a day of rest.
Since McGowan, a number of cases have been decided that make similar distinctions.
These cases have held that beliefs regarding diet,61 or veganism,62 or facial piercings63 do not
address ultimate questions and are therefore not necessarily actionable. On the other hand,
transcendental meditation64 and a non-theistic white supremacism based on “Survival of the
Fittest and natural selection have both been held to be religious.65
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e.

Religion must be defined the same for both state support and
entitlement to avoid discrimination and infringement of rights.

The First and 14th Amendments secure two religious entitlements. Under the Free
Exercise Clause the state may not abridge the right to freely exercise one’s religion. The other
right, expressed in the Establishment Clause, is the right of the citizen to have a government that
is religiously neutral. One that will not enact a law “respecting an establishment of religion,”
and thereby discriminate among religious viewpoints by favoring one over another. The core
value then of the Establishment Clause is religious neutrality:
“An attack founded on disparate treatment of "religious" claims invokes what is
perhaps the central purpose of the Establishment Clause - the purpose of ensuring
governmental neutrality in matters of religion.....Necessarily the constitutional
value at issue is "neutrality."66
The difference between the two clauses is that the free exercise clause precludes state
interference with a religious viewpoint, while the Establishment Clause precludes state support
of a particular religious viewpoint. This is important for the Establishment Clause effectively
states by implication that the state may only support secular viewpoints. Indeed, even to venture
into the religious sphere requires a “secular purpose.”
In a number of cases non-theistic religions have argued that religion should have two
different meanings. They argue it should have an expansive meaning under the Free Exercise
Clause, so that their non-traditional beliefs will be protected from state interference. However,
they claim it should have a narrow meaning under the Establishment Clause, thereby allowing
their beliefs to be supported by the state, particularly in public schools.67 They claim the twotiered approach is necessary to ensure that government authority is not unduly proscribed.
It was first asserted in the 1979 case of Malnak v. Yogi,68 where defendants sought to
teach the “Science of Transcendental Meditation” in New Jersey public schools. Defendants
asserted that even if TCM was religious for Free Exercise purposes it should be considered
“science” for Establishment Clause purposes, thereby allowing government to support its
teaching in public schools. Judge Adams rejected the argument on two grounds. He first noted
that the word “religion” is used only once in the phrase: “[government] shall not adopt any law
[or policy] respecting an establishment of religion or abridging the free exercise thereof.” Thus,
logically, the meaning of the word religion in the Establishment Clause is directly incorporated
into the Free Exercise Clause by virtue of the word “thereof.”
Adams explained more persuasively that a dual definition of religion would allow nontheists a tremendous advantage over theists. By treating non-theism as religious for Free
Exercise purposes but as secular for Establishment Clause purposes it would enable the
Government to promote non-theism over theism.69 This dual definitional approach would
license schools to teach atheistic views while banning their theistic competitors. Adams
explained this was inherently discriminatory. For government to be truly neutral and secular, it
had to use the same inclusive definition in both clauses for the First Amendment to have its
intended neutral effect.
Another way to achieve the same effect as a dual definition is to seek a secular
classification for a set of beliefs about matters of ultimate concern. “Secular” Humanists initially
proclaimed their belief system to be religious, but then sought to deny it by classifying it as
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science. A core goal of the “Secular” Humanism reborn in 1933 was to promote it in public
schools.70 Following the 1948 decision in McCollum which ruled that religion can’t be taught in
public schools and Fellowship of Humanity in 1957 which ruled that “Secular” Humanism was a
religion, some Humanists recognized that the religious label and classification was problematic.
The Manifesto boldly claimed it to be a religion called “Religious Humanism,” not “Secular”
Humanism. But after Cantwell and McCollum it could not be promoted in public schools or
other public places. Accordingly, the 1973 version of the Manifesto deleted the “Religious”
modifier, and some began to refer to it as “Secular” rather than “Religious” Humanism.
The noted author, political theorist, and former Atheist, J. Budziszewski, drew the same
conclusion simply from reading and comparing the different iterations of the Manifestos: “These
flaccid committee products make a dull read, but a fascinating comparison: they show how an
antireligious worldview became an unofficially established religion but had to stop calling itself
a religion to finish the job.”71
Judge Hand came to the same conclusion in Smith v. Board in 1987. In Smith parents
claimed that certain home economics, sociology and history books promoted the religion of
“Secular” Humanism. Since the decision in California did not control the law in Alabama and
was not a case that dealt with the Establishment Clause, Judge Hand divided the case into two
phases. The first phase determined whether “Secular” Humanism was a religion. The second
then addressed the issue of whether the textbooks promoted that religion. If “Secular”
Humanism was not a religion, the second phase was not needed.
The first phase was extensive lasting for weeks with testimony from numerous experts
and theologians. The most interesting was the testimony of Paul Kurtz, a co-author of Humanist
Manifesto II. In earlier writings he had agreed with the religious classification in the First
Manifesto. However, he testified that he no longer believed it was religious. When asked what
it was if it was not religious, he testified that it was “science,” just as the Transcendental
Meditationists in Malnak v. Yogi had classified their religious program.
Judge Hand noted this testimony in his opinion and found Kurtz’s claim to be irrational:
Dr. Paul Kurtz testified that secular humanism is a scientific methodology, not a religious
movement. . . . Dr. Kurtz’s attempt to revise history to comply with his personal beliefs is
of no concern to this Court. . . . For first amendment purposes, the commitment of
humanists to a non-supernatural and non-transcendent analysis, even to the point of
hostility towards and outright attacks on all theistic religions, prevents them from
maintaining the fiction that this is a non-religious discipline. This Court is concerned
with the logic and consistency, the rationality, one might say, of Dr. Kurtz’s contention
that secular humanism is not a religious system, but science. Secular humanism is
religious for first amendment purposes because it makes statements based on faithassumptions.72 (emphasis added)
Judge Hand’s conclusion that the home economics, history and social studies books in
question promoted “Secular” Humanism in violation of the Establishment Clause was reversed
by the Eleventh Circuit Court of Appeals. However, that Court left standing his conclusion that
“Secular” Humanism is a religion.
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Thus in the US where the Constitution requires government to be truly secular, it seems
that the Courts, for the most part, have defined religion in an inclusive sense to ensure that
activities of the state are truly neutral in purpose and effect.
f.

Summary – religion is an organized set of beliefs about matters of
ultimate concern, such as the cause, nature and purpose of life.

The foregoing shows that in a secular state that seeks neutrality between competing
religious viewpoints, the scope of the religious sphere turns on the nature of the subject matter
addressed, rather than on a particular viewpoint. Religion in the US is not a set of beliefs in God,
rather, it is an organized set of beliefs about matters of ultimate concern, such as the cause,
nature and purpose of life.
This inclusive definition of religion expands the scope of the religious sphere and thereby
reduces significantly the scope of the secular and governmental spheres. This expands individual
rights to choose what to believe about matters of ultimate concern. It puts conflicting ideas on a
level playing field where they may compete. It provides opportunity for the winner of the
competition to influence the parameters of other entitlements, hopefully with the view of
developing entitlements designed to optimize the mental and physical health of the individual,
family and culture. A chronological listing of a number of the relevant cases supporting this US
definition is appended. They are each discussed in more detail in Kitzmiller’s Error.73
It then follows that if the religious sphere is concerned with ultimate questions like the
cause, nature and purpose of life, the secular sphere consists of what is left - the mundane. This
would include public safety, law enforcement, public health, national defense, and commerce
and public education focused on basic subjects such as reading, writing, math, history,
operational science and religious subjects that could be taught for a secular purpose with a
neutral effect. The scope of the religious and secular spheres under this inclusive definition of
religion would look something like this:

The illustration shows that when government activities cross the boundary from the
white secular sphere into the gray religious sphere, when they “touch on the religious sphere,
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they must be secular in purpose, evenhanded in operation, and neutral in primary impact.”74 In
a sense then the gray reflects the extent of human religious rights, while the white reflects areas
where the state may impose its authority for legitimate secular purposes. The illustration at the
end of this article on the reverse of the list of cases diagrams the two the spheres using the two
different definitions of religion. The diagrams shows the effect of a popular narrow definition
in contrast with the inclusive definition shown above.
III.

Ensuring Secularity and the religious rights it entitles.

All states act through agents. The challenge for the secular state is that all of its agents
are likely to have a conscious or unconscious religious bias. The same is true of most judges,
juries, and umpires. For this reason, judges and jurors must swear to seek to control their
personal bias so that the effect of the state action is objective. If they don’t they may be
removed. In the same manner public school teachers, school administrators and other state
officials and employees must seek to control their individual religious biases so that the primary
effect of the action of the state is either not religious or religiously neutral. Of course, this is an
actual impossibility. But, just as we do not close down courts because of the impossibility of
justice being served 100% of the time, we also need not abandon the idea of a state that
constantly strives for neutrality and true secularity. Our faith is that in an honest striving for
neutrality the state may come ever closer to the goal. Furthermore, in a secular state the stadium
is filled with rival fans who will immediately recognize and heckle the calls of an umpire that
unduly favors one team over the other.
A.

Informing religious choices in a secular state.
1. A secular state will seek to objectively inform choices about religious
issues to achieve a neutral effect.

We should expect a state that seeks true secularity to devote significant attention to how
it informs children about subject matter that is inherently religious – subject matter that
addresses the ultimate religious questions – Where do we come from, what is the nature of life
and how should it be lived? This is because in a secular state like the US it is the right of the
parent to direct the religious choices of their children and it is the right of the child to choose
what to believe. A secular state is legally committed to not interfere with those choices.
In the United States children are required to attend public schools, if the Parent does not
provide a suitable private or parochial alternative. The right of a parent to inform and the right of
the child to choose what to believe will be jeopardized if the state uses curriculum that that has
the effect of indoctrinating students to accept a particular response to an ultimate religious
question. In this respect the US Supreme Court has explained that the child’s public education in
the secular US is subject to a trust that the state will not seek to indoctrinate the child into
accepting a particular religious belief. The nature of the trust is important, as the courts have
recognized that the minds of children are not fully developed and are vulnerable to manipulation.
This was explained by Justice Brennan in Edwards v. Aguillard , in writing for the majority:
“The [US Supreme] Court has been particularly vigilant in monitoring compliance
with the Establishment Clause in elementary and secondary schools. Families entrust
public schools with the education of their children, but condition their trust on the
understanding that the classroom will not purposely be used to advance religious
views that may conflict with the private beliefs of the student and his or her family.
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Students in such institutions are impressionable and their attendance is involuntary…
The State exerts great authority and coercive power through mandatory attendance
requirements, and because of the students' emulation of teachers as role models and
the children's susceptibility to peer pressure…. Furthermore, "[t]he public school is at
once the symbol of our democracy and the most pervasive means for promoting our
common destiny. In no activity of the State is it more vital to keep out divisive forces
than in its schools . . . ." 75
It is also important, as the children that are being objectively informed taught or
indoctrinated will ultimately be the arbiters of the policies that inform the government and direct
“our common destiny.” It is their future votes that will eventually shape the power and authority
of government in the secular arena. If the government indoctrinates rather than informs those
minds with a particular religious bias then governmental policies can eventually be expected to
reflect the indoctrination as well. At that point the government is no longer secular. It becomes
a functional theocracy or atheocracy. Accordingly, a truly secular state will respect these rights
by developing curriculum that strives to objectively inform rather than to indoctrinate.
The simplest way for the state to satisfy its secular trust is to exclude from the curriculum
subject matter that touches on the religious sphere. Simply limit the curricula to the teaching of
reading, writing, mathematics, operational science, health, sports, and other subjects that do not
invoke a religious discussion. In fact the move of the state into public schooling was founded
on this idea. In Everson v. Board of Education, Justice Jackson noted that:
“Our public school . . . is organized on the premise that secular education can be
isolated from all religious teaching so that the school can inculcate all needed
temporal knowledge and also maintain a strict and lofty neutrality as to religion.
The assumption is that after the individual has been instructed in worldly wisdom
he will be better fitted to choose his religion. Whether such a disjunction is
possible, and if possible whether it is wise, are questions I need not try to
answer.76
The problem with the premise is that public schooling about the mundane inevitably
takes the state into the religious sphere. Courses in health, physical and life sciences generate
discussions about all the religious questions of life, the origin of the universe, the origin of life,
the origin of the diversity of life, the nature of life and how life should be lived. A truly secular
curriculum can address these subjects, but only if it objectively informs students about the
religious subject so that the teaching has a religiously neutral effect.
But is objectivity and neutrality possible with certain subjects? The nature or wisdom of
a particular religion, human sexuality, the sanctity of life, morals and ethics would seem to defy
objective explanations that have a neutral effect. Any so-called “objective” and “neutral”
explanation,” may likely be an illusion. We are not asking teachers to call balls and strikes we
are asking them to teach about matters that confound the wisest of scientists, physicians,
philosophers and theologians. Every teacher will have a religious bias and it is extremely
difficult to monitor the extent to which the bias is affecting or steering the instruction of
exceedingly complex and ambiguous subject matter.
Accordingly, subjects which “excessively entangle” the state with religion are ones a
truly secular state should avoid.77 This strategy satisfies its public trust and thereby respects the
human rights of the parent and child. Subject matter abstinence can be an excellent secular
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strategy. But only if the policy of exclusion correctly defines the scope of the religious sphere so
that all of the competing viewpoints are excluded and not just those that support a particular
theistic or atheistic view.
Some subjects simply can’t be avoided. One is origins science. Scientific inquiry
necessarily leads to the question of origins. When science asks why an apple falls from a tree, it
is inexorably led to next ask: Where does the apple come from? Where did the tree come from?
Where did its seed come from? Where did all plants come from? Where did all of life come
from? Where did the universe come from? Notice, our minds have led us from the mundane to
the ultimate. We have irresistibly moved from the secular to the religious.
Furthermore legitimate secular and scientific purposes exist for investigating the question
of origins. It helps science better understand the nature of life, how it arises, how it operates and
is maintained and what causes its physical death. Scientific knowledge about the nature of life
can then lead to predictions about ways to further investigate and cure disease and otherwise
optimize the mental and physical health of the individual, family and culture.
For example, the two competing hypotheses about the nature of life, are that it is either a
design or an occurrence.78 These differing views can affect strategies for the development of
scientific knowledge. The hypothesis that life is not designed and is just an occurrence - the
product of random processes and natural evolutionary sorting - led to the prediction that the
98.5% of the genome that does not code for proteins was evolutionary junk that accumulated
over billions of years from random evolutionary mistakes. Since it was junk, it need not be
investigated. The competing hypothesis that the apparent design of life is real and not an illusion
led others to predict that the junk was actually functional as good design would dispose of and
not replicate enormous landfills of junk. Hence, rather than be ignored it should be carefully
investigated. The prediction of the teleologists has prevailed. Now significant resources are
being devoted to the study of the junk.79
How then should origins science be taught in a secular state so that the effect produces
good science education that is religiously neutral? This is a complex and controversial question.
It was addressed a few years ago by a biochemist, biologist, psychologist and three lawyers, all
of whom had prior experience in developing objective state science standards. The product of
their work was a 4-page conceptual framework that defines terms and described premises upon
which principles of objectivity were stated to enhance science and education while producing a
religiously neutral effect. This Statement of Objectives regarding Origins Science is available on
line.80 The following suggestions borrow from some of those concepts.
a.

Teaching Origins Science in a Truly Secular State
(1.)

Students should understand that origins science
addresses ultimate religious questions that may
profoundly influence their religious and secular
worldviews.

Student field trips usually start with a series of warnings about dangers and difficulties
children may encounter along the way. Similarly, a journey into the question of origins takes the
child into the core of the religious sphere, a place that may be dangerous to religious worldviews
and lifestyles, which their parents wish them to embrace. This venture is not concerned with
physical threats, rather with threats to the religious training and development of an
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impressionable mind and the freedom of those minds to chose what to believe. As we have seen,
what the child chooses to believe about how her life is related to the world in which it is to be
lived will profoundly affect her choices about how it will be lived.
Science can provide the knowledge necessary to build a GPS navigational system.
However, it is religion that will inform our decisions about the input to the device – the actual
destination we have set for our lives and the side trips along the way.
Although religions are informed by science, students should understand that they are also
informed by many other valid inputs, including subjective personal experiences, cultural
traditions, family, and one’s individual assessment of the wisdom of a particular religious
viewpoint. Accordingly, students should understand that valid religious beliefs do not need to
conform to scientific hypotheses about the origin and nature of life. Scientific hypotheses about
origins, unlike laws, are ideas that students are free to reject or embrace.
On the other hand, the child should also understand that origins science does produce
explanations that do address ultimate religious questions that may influence their religious
choices. The state should explain the educational purpose for opening the discussion and the
goal that it be conducted objectively. Students should understand that the goal of the secular
state is to reasonably inform children as to the actual state of current scientific knowledge about
this sensitive issue in a manner that will have a neutral effect on their religious beliefs and those
their parents would like them to accept.
A child’s knowledge that the discussion is one that impacts religion and therefore must be
unbiased, objective and religiously neutral will further open the mind of the child and encourage
her to assess for herself the extent of the objectivity and the plausibility of the hypotheses
presented. It will also provide a green light for inquiry that may encourage the objectivity of the
teacher.
(2)
Students should understand that science does not
actually know the cause of the universe, the cause of life
and the cause of much of the diversity of life.
As another preliminary students should also understand that science remains ignorant
about many things. Because of the ignorance, it seeks to reduce it by increasing understanding
of the natural world. It investigates things it does not know. We do not know the origin of the
universe, the origin of life or the origin of much of the biodiversity of life.81 So all of those
fundamentally important questions remain under investigation. The case is not closed.
Furthermore, it is quite likely that science will never know the answers to these ultimate
questions.
The knowledge that science does not know has the effect of keeping open the mind of the
child. That freedom and open-mindedness then triggers the curiosity of the mind and licenses it
to explore, investigate and critically analyze. Children can be like crime scene investigators
when they study origins.
(3)

Students should understand the two competing views of
origins.

Next students need to understand the principle competing hypotheses regarding the origin
and nature of life. One hypothesis is that life and the universe arises via intelligent causes. It is
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based on the apparent fine-tuning of the universe and the fact that the numerous integrated
systems which comprise life run on prescriptive information that appears to be instantiated by an
intelligence rather than constraints provided by random interactions of matter, energy and the
forces.82 Richard Dawkins and many others have repeatedly acknowledged that "Biology is the
study of complicated things that give the appearance of having been designed for a purpose." 83
As recently as 2007 in an issue of PNAS, explained that “the challenge for evolutionary
biologists is to explain how seemingly well designed features of organism, where the fit of
function to biological structure and organization often seems superb, is achieved without a
sentient Designer.”84 This design hypothesis supports traditional theistic religions.
The competing hypothesis is that the appearance of design in the natural world is just an
illusion, like the illusions of a rising sun and flat earth. This claim holds that the apparent design
of life can be adequately explained by a series of natural causes without direction from a mind or
some form of intelligence. Everything arises from within the system, nothing from without it.
This hypothesis argues that the apparent design arises from a combination of chemical necessity
and contingent or random events, influenced by natural sorting or “selection” processes which
yield increasing fit or functional objects. It holds that natural or material causes alone are
adequate to explain all of natural history. It could be labeled the materialistic hypothesis. It
supports atheistic or non-theistic religions.
Since both sides agree life looks designed, the critical issue is whether mindless material
causes alone are adequate to explain the fine-tuning of the universe and the sophisticated
messages that run life.
Students should understand the basic ideas of the two competing viewpoints so that they
may assess the evidentiary effect and plausibility of inferences that may be drawn from the data
which support them. In developing curricula explaining the two views, the state must carefully
consider inputs from both teleologists and materialists and collect and carefully review reading
materials offered by experts to support their competing claims. Students should understand that
all experts are likely to have a religious bias that may affect their viewpoints.
(4)

Students should understand the basic difference
between empirical science and historical origins science.

Students should understand that origins science is an historical science rather than a
purely experimental science. Experimental sciences seek to develop intersubjectively accessible
knowledge through the formulation of hypotheses, the collection of data through direct
observation and experiment and the testing of hypotheses per a scientific method. The process
uses deductive and inductive reasoning that seeks to deny or confirm the hypothesis.
In contrast historical sciences develop hypotheses about the cause of past events which
have not been observed, may not be observed and are not susceptible to testing in the laboratory.
As explained by Carol Cleland, a philosopher of science, historical sciences seek an inference to
the “best” of competing explanations.85 Critical to the method is the postulation of multiple
competing hypotheses and the objective search for data or clues that will both rule in one
hypothesis and also rule out the competitors. Cleland concludes that a failure to rule out a
competing historical hypothesis leaves the hypothesis to be tested nothing more than a
speculation or a “dreaded just-so story.” 86 A form of abductive reasoning is used that seeks to
determine the probability that a particular hypothesized event occurred. For the explanation to be
the “best” of competing possibilities, it must be more probable then the competitors.
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The famous evolutionary biologist Ernst Mayr put it this way:
“. . . Darwin introduced historicity into science. Evolutionary biology, in contrast with
physics and chemistry, is a historical science – the evolutionist attempts to explain
events and processes that have already taken place. Laws and experiments are
inappropriate techniques for the explication of such events and processes. Instead one
constructs a historical narrative, consisting of a tentative reconstruction of the particular
scenario that led to the events one is trying to explain.”87
Consequently, origins science is like a murder investigation where the crime scene is
billions of years old and the case is never closed. One seeks clues that will both rule in one
hypothesis while ruling out another.88 Biologist Kenneth Miller, explains that the historical
scientist simply applies “good, old fashioned detective work to the clues that have been left
behind” to explain the cause of events.89 This understanding will put the student in the shoes of
an apprentice crime scene investigator who is shifting through the constantly changing mix of
data in search of a clue that will both rule in one of the competing hypotheses while ruling out
the other. For science the investigation will never end, but the student does not have that luxury.
The student must decide now how to steer her life. Knowledge that science does not know
leaves the mind of the Student free to make that choice and hold that belief firmly or tentatively.
In seeking to encourage critical analysis of the competing hypotheses, one might imagine
the state furnishing each student with a crime scene/origins of life investigation report. The
assignment would be to analyze the relevant data and chose which of three competing
explanations best account for it: Life is best explained by: (a) a combination of
physical/chemical necessity and random events, (b) a combination of intelligence,
physical/chemical necessity and random events, or (c) we don’t know, the data is insufficient to
determine the probabilities – more information is needed. The students might be told to tear off
the final conclusion and keep it to themselves. Thus, the student might be graded on the
proficiency and objectivity of her analysis, but not on her final conclusion.
(5)

Students should understand the influence of
methodological naturalism on explanations of origins.

Methodological Naturalism or scientific materialism is a doctrine or dogma which holds
that science can only provide natural explanations of natural phenomena using only natural
causes. It is sometimes called a “Rule” of science.90 It is used by most institutions of science in
the US.91 When the Rule is applied to the questions of the origin and nature of life only natural
cause or materialistic explanations are allowed. Thus, if one asks one who follows the Rule:
“Where do we come from?” his explanation must be: “We come from a series of natural causes
and not from any intelligent cause.” If one asks what is the nature of life, then the response must
be that life is an occurrence, not a design, even if it looks designed.
The actual existence, use and effect of the Rule is candidly explained by the renowned
evolutionary biologist Richard Lewontin:
[W]e have a prior commitment, a commitment to materialism. It is not
that the methods and institutions of science somehow compel us to accept
a material explanation of the phenomenal world, but, on the contrary, that
we are forced by our a priori adherence to material causes to create an
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apparatus of investigation and a set of concepts that produce material
explanations, no matter how counter-intuitive, no matter how mystifying
to the uninitiated. Moreover, that materialism is absolute, for we cannot
allow a Divine Foot in the door.92
The Rule is functionally atheistic as atheism depends on materialistic explanations of the
origin and nature of life and the rule allows no alternative. Notice the Rule’s effect on the three
competing explanations under (4) above. It rules that only materialistic explanations are
allowed. The student is not presented with alternatives (a), (b) or (c). The student isn’t even
allowed the “we don’t know” response. Rather than analyze the data against competing
hypotheses, she is led to explain how it supports the required natural cause explanations of life.
Although a private school or privately funded institution of science might actually use the
Rule, a truly secular public school can not use it to suppress information relevant to the
religiously charged question of origins. The suppression would rob the state of its secularity and
neutrality. If it did employ the Rule to suppress contradictory knowledge it would be promoting
functional atheism. As a consequence a secular school must ignore the Rule in presenting
scientifically derived information relevant to the issue. It must also ensure that students
understand that materialistic explanations of origins in current textbooks use a Rule that
suppresses data that support the competing explanation. Finally, the secular school must
supplement the texts to show students the evidence that has been suppressed.
Students need to realize that use of the “Rule” is considered by some as a species of a
fallacious “God of the gaps” argument. A God of the gaps argument assumes apriori that God
created everything, so that any gap in our teleological historical narrative of origins is presumed
to have been one wrought by an act of God. Methodological Naturalism functions in the same
fallacious manner. It assumes apriori that a natural cause exists for everything, so that any gap
in our natural cause historical narrative of origins is presumed to have been the product of a
natural cause. A secular state should inform students of the God and Naturalism of the Gaps
arguments, but should not employ either in seeking to inform students about the actual state of
our scientific knowledge regarding origins.
Students should also be informed of other assumptions commonly used to support
explanations, such as the assumption that life did arise from a series of unexplained natural
causes, and the assumption of biological continuity. In addition to the use of the assumptions
the state should ensure that students understand the validity of the foundations for their use and
their effect on explanation. This will enable the student to decide whether to employ the
assumption in developing their own conclusions regarding this religiously charged subject.
(6)

Students should understand teleological and
materialistic theories about the Origin of the Universe

Cosmology addresses the ultimate origins question – the origin of the universe and of the
matter, energy and forces found within it. Courses in physical science usually deal with big bang
cosmology. However, they often fail to show students the data which suggests the universe is
finite rather than infinite and self-existing. Nor do they show how the features of the cosmos
appear to be “fine-tuned” or designed for life. If any of a number of physical constants and
characteristics of matter, energy and the forces were slightly altered the universe would be far
different than it is and inhospitable to life. There is no known law that requires all the constants
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to be what they are. Furthermore, within a single universe there appears to be insufficient time
and opportunity for the fine-tuning to be plausibly attributable to chance.93
A counter-argument is that perhaps the universe is actually infinite in its extent such that
an infinite number of big bangs have occurred. Bradley Monton, an Atheist, argues that when
infinity is placed in the numerator of the probability calculation, chance renders natural cause
explanations plausible.94
A neutral educator could analyze the competing positions and develop reasonably
accurate summaries that could be presented to the students. The summaries could be
accompanied by reading lists submitted by representatives of the two perspectives for the curious
student. The teacher could inform the students that no one knows for certain the origin of the
universe. It is still a scientific mystery, with respect to which the state is not taking a position.
In this manner the mind of the student would be left open and his freedom of religious choice
would be respected. This would also respect the rights of parents to direct the religious
education of their children, consistent with the law that requires the state to be religiously
neutral.
(7)

Students should understand hypotheses about the
chemical evolution of life and scientific criticisms of
those ideas.

Perhaps the most mysterious event that arose following the big bang, was the origin of
life itself. As mentioned above, life science is significantly different than physical science. Life
runs on prescriptive information that instantiate cybernetic controls that construct, operate,
maintain and end life.95 In contrast, physical systems are ordered by physical constraints defined
by the specific characteristics of matter, energy and the forces and the laws of motion and
thermodynamics.
Students should know that science has yet to arrive at any coherent natural cause
explanation for the origin of life. One organization has posted a one million dollar origin of life
prize for the first scientist to develop a highly plausible natural process mechanism for a
chemical origin of life. 96 The prize has yet to be claimed.
The mystery of life arises due to two undisputed scientific facts. First, life runs on coded
messages embedded in linear stands of DNA. The messages are incomprehensibly more
complex than this article, yet they exhibit the same characteristics. The specific sequence of the
symbols that comprise the messages determine their functional effect and meaning.
The second key fact is that the sequences of genetic letters in the messages themselves
are not determined by any physical or chemical necessity. The four genetic bases consisting of
adenine, guanine, cytosine and thymine can occupy any slot on the sugar-phosphate backbone of
DNA. Each position on the backbone is like a four-way switch. Because they are chemically and
physically arbitrary the switch can be set at any of the four positions. This provides DNA with
the capacity to carry an almost infinite amount of prescriptive information. If the sequences
were not aperiodic there would be no information and no life.
Nobel Laureate and evolutionary biologist Jacques Monod concluded that this fact
reflects the “ultimate ratio,” the ultimate mystery of life:
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“The ultimate ratio of all the teleonomic structures and performances of living
beings is thus enclosed in the sequences of residues making up polypetptide
fibers. . . . In a sense, a very real sense, it is at this level of chemical organization
that the secret of life lies, if indeed there is any one such secret. And if one were
able not only to describe these sequences but to pronounce the law by which
they assemble, one could declare the secret penetrated, the ultimate ratio
discovered.”97
Given the lack of necessity to account for the sequences, Monod concluded that
chance must explain the mystery as that is all that’s left within a materialistic belief system.98
But most origin of life scientists recognize that chance is not plausible. Accordingly, the origin
of life is a complete mystery if it is to be accounted for by natural causes. Origin of life expert
Andrew Knoll has said that humans are basically ignorant as to any natural cause for the origin
of life itself.99 There is also no known natural cause for the origin of the genetic code.100 The
best of millions of possibilities has been said to exhibit “Eerie Perfection.”101
Thus, life looks designed, and natural causes have not explained why its apparent
designed origin is actually an illusion.
However, if one looks at a standard biology textbook, one is led to a different
conclusion. Students are provided with a brief discussion of the Miller-Urey experiment and
various ideas about how life might have arisen via some form of self-organization. However, the
discussions omit legitimate scientific critiques of the ideas.102 After showing these ideas, the
chapter usually ends with a sentence like, “once life got started, it all unfolded via random
mutation and natural selection.” The omission of core problems with chemical evolution
hypotheses causes the impressionable mind of the student to believe it somehow happened that
way, with the details of how it happened to be filled in as new data is discovered. Thus the
books rely on a naturalism of the Gaps explanation.
Objective curriculum regarding chemical evolution could simply show students
proposed scientific explanations of the origin of life as well as scientific criticisms of those
explanations.” 103 This information would again keep the mind of the child open as to this
inherently religious question. The critical analysis would also aid their understanding of both
biology and biological evolution – the origin of the diversity of life.
(8)

Students should understand the strength and
weaknesses of theories of biological evolution.

Students should understand that biological evolution seeks to explain the diversity of
life using only natural or material causes. It assumes chemical evolution occurred, even though
that assumption is based on an essential state of ignorance, as mentioned by Dr. Knoll.104 It then
argues that once life arose and began to replicate, random variations in the original messages of
life occasionally produced positive new functions (adaptations) that increased the fitness of
populations of the organism. Over billions of years of descent with modification, first life
evolved into all the varieties of life that currently inhabit the Earth, plus many more that have
become extinct.
Students should understand that the principle debate over evolutionary theory turns
on its ability to adequately explain macro-evolutionary changes. There appears to be general
agreement that random variation and natural selection can explain the fine-tuning of variation
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within populations of interbreeding organisms and even some level of speciation, commonly
referred to as “micro-evolution.” However, numerous scientists have expressed reservations
about the adequacy of random mutation and natural selection to explain large scale increases in
complexity, or macro-evolutionary change.105 A 2004 compilation of articles lists 26 major
unanswered questions facing evolutionary biology, including the origin of organismal forms like
the major body plans that arose during the Cambrian Explosion “in a burst.”106
Although the truth of universal common ancestry is itself a topic of much debate, the
critical issue raised by new knowledge of the genome is with the efficacy of random mutation to
produce new useful information - biological innovations.107 Professor Michael Behe, an
internationally known biochemist, argues that evolutionary biologists have yet to provide any
plausible detailed explanation of how random mutation and natural selection could have
produced irreducibly complex biological systems, such as a bacterial flagellum. His argument is
detailed in Darwin’s Black Box and The Edge of Evolution.108 In the latter Behe argues that
natural selection has a limit which is fixed by the exponential increase in waiting times necessary
for the random occurrence of multi-step innovations.
Other scientists claim the argument of irreducible complexity has been defeated.
However, Behe and others respond by pointing out that the objections remain unsupported by
detailed showings of how natural causes have coincidentally combined to produce the exquisitely
fine-tuned biological systems required for life.109 The problem is that innovation often requires a
series of simultaneous molecular steps to arise. For example, it may take a functionless duplicate
gene as many as 13 or 14 mutations to evolve a new function like a new binding site. Natural
selection discards rather than selects that which is not functional. Work by Behe, Axe and
Gauger show110 that the waiting times for a new function that requires seven mutations to be
statistically implausible due to exponential decreases in probabilities and corresponding
increases in waiting times.
Actually, a revolution appears to be occurring in bio-science and evolutionary biology
due to recent discoveries. The sequencing of the entire genomes of a number of organisms have
revealed that much of the human genome previously thought to be an accumulation of
evolutionary “junk” is actually functional.111 James A. Shapiro, a molecular biologist at the
University of Chicago, believes the revolution will replace random mutation and natural
selection as the core mechanisms of change.112 The revolution and need for a new theory of
evolution was evidenced by a conference held in Altenburg, Austria in July 2008 where sixteen
“rock star” of evolutionary biologists met to develop a revised “evolutionary synthesis.”113
One of the more interesting results of the explosion in bio-information is the demise of
the “myth” of Junk DNA. Until the results of the Human Genome and Encode projects came in
during the last ten years, evolutionary biologists claimed that 98.5% of the genome amounted to
evolutionary junk because it did not code for proteins. It now turns out that most of the junk
appears functional. The problem is that we don’t know how to read the many new codes
associated with the new seemingly functional areas.
Given the new knowledge and the entrenchment of evolutionary theory in modern
science by methodological naturalism, it will be a challenge for a truly secular state to develop
secular teaching about biological evolution – curriculum that is designed to inform students as to
the actual state of our scientific knowledge about the subject. A materialistic bias is entrenched
and the target is one that is moving at an exponential rate. By the time curriculum is developed
the knowledge base has changed.
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At the minimum students should understand this phenomena. In the mean time the
secular state could establish working groups dedicated to the development of objective curricula
standards not driven by methodological naturalism that would encourage public schools to teach
the subject objectively and without theistic or atheistic bias. This will require a careful study of
the scientific arguments and evidence on both sides of the debate. This might include the
development of outside resources commenting on the two perspectives.
This kind of curriculum would open the mind of students, develop the skills of critical
analysis, and enhance understanding of life science.114 By presenting the materials in a
scientifically objective manner the state would satisfy its obligation to provide excellent science
education that has a religiously neutral effect.
(9)

Scriptural and Dogmatic Accounts of Origins

The function of science is to seek to explain the natural world using empirical methods to
the extent possible. It is not the function of science to seek to validate either an atheistic or
theistic belief. Accordingly, religious dogmas driven by methodological naturalism or scriptural
revelations would seem to be outside the scope of a truly secular science education.
b.

Informing Choices about other religious subjects.

Public education also addresses other religious subjects in curricula regarding health,
science, social studies and history. These include human sexuality, the sanctity of life, ethics and
morality, and history that recounts the effects of religion on culture. In a truly secular state
educators will recognize that these subjects take the curriculum into the religious sphere as well.
All religions take a position on human sexuality as it has a profound effect on the mental and
physical health of the individual, family and culture.
As to these other matters of religion, a truly secular state should abstain or use scrupulous
care as it informs children’s religious choices about these subjects. The complex and profoundly
sensitive nature of these subjects may render a neutral teaching to impressionable children
practically impossible. 115
2. A truly secular state will encourage a fair competition between competing
religious viewpoints.
In summary, a truly secular state will encourage fair competitions between competing
religious viewpoints, while a Theocracy or Atheocracy will naturally suppress competition
against the preferred viewpoint. Thus the effect of a truly secular state model will cause the
wisdom of God which has been cultivated and tested over thousands of years to take the field
against reason based explanations informed by controlled atheistic inputs. The critical question
for the citizens of the state is which set of ideas best optimizes the mental and physical health of
the individual, family and culture.
Consequently, an ideal secular state produces output that has taken into account the
inputs of the absolutes of theistic religions and the reason-based inputs of Atheistic religions. If
the competition is real and the contest properly structured the best input should be recognizable
and embraced for the development of other human rights entitlements.
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B.

Use of a theistic definition of religion causes a secular state to become pseudo
secular and functionally Atheistic.
1. Introduction.

As previously explained, a secular state has two ways to achieve secularity. One is to
exclude or avoid religious subject matter. The other is to treat it neutrally. However, when
government defines religion as just Theistic, then Atheism becomes non-religion or secular.
This discriminatory classification makes exclusion the simplest way for a state to satisfy its
neutral obligation. By scrupulously avoiding mention of God and theistic views it will never
enter the religious sphere. As long as it keeps out of the sphere it avoids the need to treat theism
and atheism neutrally, as the obligation of neutrality only arises when the state ventures into the
religious sphere. It also permits the state to expand its sphere of influence over functionally
religious subject matter so long as it excludes theistic viewpoints. After systematic suppression
of evidence supporting an inference to God and His revelatory wisdom, the process and teaching
becomes godless – atheistic - not truly secular. Although the state calls itself “secular,” it
becomes a pseudo secular Atheocracy.
The discriminatory definition is often sought to be justified by the false dichotomy that
theistic viewpoints are entirely based on faith and myths while the non-theistic views are entirely
based on objective science and reason. This dichotomy encourages educators to exclude the
theistic views not only because they are religious, but also because they are deemed subjective.
The dichotomy is false in many respects. Theistic views are grounded as much in reason,
science and common sense as atheistic belief systems. Furthermore, non-theistic views about the
cause, nature and purpose of life depend on faith-based historical narratives or genesis accounts,
as well as myths and dogmas. Methodological Naturalism functions as a dogma that supports the
genesis narratives used to support natural cause answers to the ultimate religious questions.
A narrow theistic definition of religion confines theistic input to a private playing field,
thereby leaving the public playing field dominated by functionally equivalent atheistic views. As
explained by US Supreme Court, the only way to treat a subject neutrally is to classify it in a
manner that allows it to compete with functionally equivalent but different ideas. When theism
and atheism are separated into two different classes the separation itself eliminates competition
and thereby the possibility of neutral treatment. Dual classifications of functional competitive
equivalents foster discrimination and hatred. It puts people into superior and inferior classes. It
treats theists as second class citizens, who probably should not even be entitled to hold public
office. A recent story in the BBC News illustrates this serious problem:
“Can religion & politics mix? Many feel religion and politics don't mix well. It
isn't hard to see why with some minority groups espousing extreme views. So
should there be a complete divide, a line that isn't crossed?”116
The author of the article implicitly defines religion as limited to theistic beliefs,
particularly “extreme” Christian beliefs. Functional Atheists are claiming that these views
should be excluded from pseudo-secular politics, thereby also rendering politics functionally
atheistic. A Minister of a local church being criticized for urging the members of his
congregation to vote in a way that supports Christian views explained: "I don't think as
Christians we should be in the ghetto and not taking part in what's going on in the world."
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Another example of the effects of a narrow classification are the advertisements
published at Christmas 2010 explicitly promoting Atheism. See II.C, above. The advertisements
published by the “Freedom of Religion Foundation” give the appearance of one seeking to
systematically cleanse the culture of theistic beliefs. Notice that its strategy depends entirely on
a theistic definition of religion. Functionally, the “Freedom of Religion Foundation” is a
religious foundation that does not seek freedom from all religion, only freedom from theistic
religion. It is functionally Atheistic and therefore, religious.
We have seen the effects of this kind of discrimination in the area of race and gender
relations. Until all humans, regardless of their color and ethnicities are put into the same class,
equal or neutral treatment is a near impossibility. Separate but equal schools do not work. Dual
classifications inevitably treat one class as the superior and the other as the inferior. Putting
atheism into the secular public class and theism into a private class of its own licenses the state to
simply exclude all theistic ideas as religious and thereafter endorse a pseudo secular agenda
which is functionally atheistic.
2. The theistic definition of religion discriminates against theism in a pluralistic
state
Prior to 1940 the US was probably 90% or more theistic and mostly Christian. Most of
Western culture has over 2000 years fallen into the habit of thinking of religion as just theistic.
Atheists in some cultures were classified as non-persons to be burned at the stake. Accordingly,
in the early Colonial environment it was permissible for the states to both legally and politically
favor Theistic perspectives. Cantwell and McCollumn changed that dynamic when the Court
held that the 14th Amendment withdrew from the states the right to favor theistic religion.
Although the law and the plurality of religious beliefs have changed, the popular idea that
religion is just theistic has not. For the most part institutions of science and public education
continue to use a popular theistic definition, rather than the recognized legal and inclusive
definition of religion. If the use of this discriminatory definition continues, it is logical to predict
that secular states will become pseudo secular states that are functionally atheistic.
3. Methodological Naturalism or “the Rule” effectively requires science to be
functionally Atheistic and religious.
Stephen Jay Gould is the author of the idea that science and religion must be separated
into two non-overlapping magisteria or separate classes.117 Hence, just as a “secular” state must
be non-religious so to must be secular “science.” However, a problem arises for modern
institutions of science and science education, because they have embraced the functionally
atheistic dogma of Methodological Naturalism or scientific materialism.
As previously explained in III.A.1.a., methodological naturalism, or “The Rule,” holds
that science can only provide natural explanations of natural phenomena using only natural or
material causes. As we have seen, when applied to the questions of the origin and nature of life
only functionally atheistic explanations are permitted. When the Rule is used, then science
becomes religious unless religion is defined as only theistic. Hence, science wed to the Rule, can
be secular and not religious only through the use of a Theistic definition of religion that classifies
atheism as not religious. In contrast, when institutions of science employ an inclusive definition
that includes Atheism, the Rule that permits only atheistic answers to ultimate questions causes
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science to be functionally religious. Ergo, to become truly objective, functionally agnostic and
secular, institutions of science must abandon the Rule as an irrefutable assumption or dogma.
Use of the Rule in science education was made obligatory on state schools existing in the
Middle Judicial District of the state of Pennsylvania per the decision of judge John Jones in the
case of Kitzmiller v. Dover Area School District, decided in December 2005.118 The case is
detailed in the 115 page law review article previously mentioned and available on the internet.119
In Kitzmiller the School Board of the Dover Area School District was controlled by
Theists who believed that evolutionary theory should be taught objectively and neutrally,
consistent with the discussion in Section III.A.1.a (6)-(8) above. As a consequence they adopted
a policy that would encourage teachers to objectively inform students about biological evolution.
Biological evolution addresses two of the ultimate religious questions,– “Where do we come
from and what is the nature of life?” Specifically the policy adopted by the School Board called
for teachers “to advise students of gaps/problems in Darwin’s theory and of other theories of
evolution, including, but not limited to intelligent design.”
In its essence, the policy sought to inform students of both the strengths and weaknesses
of evolutionary theory so that they might be equipped to make their own informed choices about
what to believe regarding these ultimate questions. Students were to also be informed about a
book that discussed the idea of intelligent design and its scientific critiques of evolutionary
theory.120 The policy was needed, because adherence to the Rule typically results in curriculum
that allows only robust explanations of evolutionary narratives and only negative mention of
intelligent design.
However, using a theistic definition of religion, Judge Jones concluded that the policy
was designed to promote the idea of intelligent design and was therefor “religion.” This is
because ID leads to or “involves a supernatural designer.”121 Defendants, not challenging Jones
definition of religion, objected to the religious classification, claiming that ID is merely a
tentative scientific hypothesis based on the apparent design of life and legitimate scientific
critiques of evolutionary theory. The response of the institutions of science, which Jones
embraced, was that science is governed by the “Rule,” “methodological naturalism,” which
allows only “natural explanations” using only natural or material causes to explain natural
phenomena. The court concluded that since ID challenges the adequacy of natural causes to
explain life, it is essentially an attack on the Rule itself and therefor an attack on science. Thus,
using the narrow definition of religion Judge Jones found that the hypothesis of design is not
science, but is religion. The corollary of this inadequate definition of religion is that the dogma
that permits only functionally atheistic explanations of origins is science and not religion.
The dichotomy that Judge Jones and institutions of science employ is that origins
explanations fall into two classes, the religious and the scientific. Religions explain with
intelligent causes, while science explains with natural causes. Of course the dichotomy is false.
Religions also explain with faith based natural cause explanations, particularly non-theistic ones
like Atheism and “Secular” Humanism. Had Jones employed the inclusive definition of religion,
he would have had to find the Policy constitutionally necessary rather than illegal.122
The result of this use of a discriminatory definition of religion is that a natural cause
explanation of life, which is the core tenet of Atheism and “Secular” Humanism, is classified as
secular science while any disagreement with the idea is classified as religion. This rubric
essentially requires science education to be functionally Atheistic rather than functionally
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secular, neutral and objective. It also causes science itself to be an activity that functionally
promotes a particular religious perspective – Atheism.
Use of this false system of classification produces deceptive effects and non-neutral
religious effects. Most think of science as an objective rather than an atheistic enterprise. They
believe it is governed by the scientific method rather than an Atheistic dogma. One reason for
this impression is that the public is routinely told that science should be believed because it is in
fact an objective search for the truth and all of its explanations are based on observation and
empirical testing. This is reflected in Philosopher of Science Paul Kurtz’s explanation of the
difference between science and religion:
“There is a profound difference between science and religion in its conception of
truth. Science requires an open mind, free inquiry, critical thinking, and the
willingness to question assumptions, and peer review. The test of a theory or
hypothesis is independent (at least one would hope) of bias, prejudice, faith, or
tradition; and it is justified by the evidence, logical consistency, and mathematical
coherence.”123
However, we learned from Kitzmiller that this description of institutional science is not
true. Institutions of Science use the “Rule” which closes the minds of scientists and forbids “free
inquiry” as to the most profound questions of life. The actual existence, use and effect of the
Rule are candidly explained above under III.A.3.5. by the renowned evolutionary biologist
Richard Lewontin as he admits that “we have a prior commitment, a commitment to
materialism….Moreover, that materialism is absolute, for we cannot allow a Divine Foot in the
door.” 124
Lewontin’s explanation of how science actually operates reveals the evangelistic nature
of methodological naturalism–the divine foot must, at all costs, be excluded. The ruling in
Kitzmiller did just that. Not only did it forbid mention of the design alternative, it forbid
legitimate criticisms of natural cause explanations. Lewontin explains that there is no room in
science for anything other than an atheistic perspective. Furthermore, science must be constantly
vigilant to ensure that not a whiff of teleology gets in the door. For once a single toe enters, then
the apparent design of the universe125 and of living systems makes it impossible to keep the rest
out. Notice how the Kurtz description of science is completely at odds with Lewontin’s. One is
objective and the other is Atheistic. Due to the obvious inconsistency, the Rule has for the most
part been an “unwritten rule,” of which the public and patrons of science are unaware. 126
4.

Enforcement of the Rule causes institutions of science and science
education to be functionally Atheistic

A huge problem with the Rule is that to be effective it needs to be enforced. If it is not
enforced it ceases to be a Rule or a dogma. Institutions of science enforce the rule in a variety of
ways explained in Kitzmiller’s Error.127 Perhaps the most effective enforcement mechanism is to
ensure that scientists who break the Rule are excommunicated from the realm of science. A
number of lists have been developed over the years that identify rule breakers. The Discovery
Institute list contains over 800 PhD’s in the biological and related sciences that have publicly
affirmed their doubts about the adequacy of random mutation and natural selection to explain all
of life.128 The problem is that it is very difficult to get additions to the list post Kitzmiller, for
those who identify themselves have to look for another career unless they have tenure or are in
private sector jobs not dependent on the blessing of the institutions of science.
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A film that documents the strategy employed by functionally Atheistic science is
Expelled: No Intelligence Allowed, starring Ben Stein.129 The film uses the metaphor of the
former Berlin Wall to illustrate the way methodological naturalism suppresses dissent. The
actual Berlin Wall was erected to keep certain theistic ideas out of the communist empire.
Similarly methodological naturalism serves to keep theistic viewpoints out of science. Those
who break the rule are excommunicated, persecuted, and exiled from the academic and scientific
community. One of the persecuted, biologist Jerry Bergman, PhD, chronicles the cases of many
other dissidents in a new book.130 Caroline Crocker, PhD, a molecular biologist lost an entire
career representing over twenty years of accomplishment, because she approached the subject
with an open mind.131
The argument most often advanced for the use of methodological naturalism in science is
that good science cannot be done without it. The idea is that a scientist cannot ask why an apple
falls from a tree and then begin the discussion by positing the hand of God as the cause. It is true
that in seeking to answer most questions, we should look for a natural cause. However, when the
question turns to an ultimate historical question not amenable to empirical confirmation a variety
of factors demand an open rather than closed mind. This is particularly true when the search for
natural cause explanations comes up empty handed, as in the case of all origins questions, and as
new molecular and biochemical evidence reveal unimaginably sophisticated hardware and
software in the simplest living systems.
Kitzmiller’s Error includes an extensive discussion of a number of problems with the
Rule. It’s stated purpose is functionally religious rather than scientific, it functions as an
orthodoxy that frustrates rather than advances scientific testing of explanations, it is contrary
rather than equivalent to the scientific method, it is used irrefutably only in areas of science that
inform religion, and it is promoted with religious zeal rather than healthy scientific skepticism.132
Professor of Law Johnny Rex Buckles makes a strong case that Methodological
Naturalism serves a valid purpose if it is used as a refutable presumption. However, as a dogma
he concludes, consistent with Kitzmiller’s Error, that it is inconsistent with the Establishment
Clause in the context of origins science education.133 The idea of a refutable presumption is
commonly found in rules of evidence that govern evidentiary hearings in courts of law. For
example, they typically demand actual testimony from a witness rather than hearsay per the
“hearsay rule.” However, the hearsay rule has numerous exceptions designed to ensure that the
rule promotes rather than impedes justice. One exception permits testimony about a dying
declaration as it would be impossible to call the declarant. Others allow the admission of ancient
documents. Similarly, rules of science are normally pragmatic, as exceptions to empiricism litter
modern science, particularly in historical and other soft sciences. Once working assumptions
about ultimate unanswered questions are turned into irrefutable dogmas, science stops and
religion begins.134
In applying assumptions one must recognize how the output will be used. Answers to
origins question not only inform applied and operational sciences, but they also inform religions,
both Theistic and Atheistic. A strong argument can be made that the impact of methodological
naturalism on religion is far more important than its impact on operational and applied sciences,
which often don’t need or use irrefutable presumptions. Religions show us where to go, while
science tells us how to get there. Thus, science provides the GPS navigation system, but a
destination must be set for it to have utility. Religions provide the foundations for the input into
the GPS.
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5. The Atheistic dogma is also applied in subjective sciences.
A huge difficulty with an Atheistic science is that modern “science” has expanded its
realm enormously from the science that was practiced even 100 years ago. As explained by
Francis Bacon in his proposal of the scientific method in the Novum Organum,135 science is an
enterprise that seeks to develop for its patrons knowledge in bits and pieces incrementally, based
entirely on empiricism, observation and testing with the goal of developing intersubjectively
accessible knowledge. This model of science can explain why an apple falls from a tree, but it
cannot explain where the apple ultimately came from. Empirical science seeks to identify truly
objective facts and laws. What has happened in the past 100 years is that science has expanded
its scope of explanation from experimentally tested facts and laws to subjective matters of
opinion.
The expansion was pioneered by geology and evolutionary biology, both of which
depend on the development of historical narratives like why the dinosaurs became extinct and
how humans arose via random mutations from apes. As explained by Ernst Mayer, Darwin
introduced historicity into science. Opening the flood gates of science to opinion has caused
practically every other endeavor or activity in which man engages to be classified as “science.”
Science now includes, social sciences, economic sciences, behavioral sciences, science of human
sexuality, mathematical sciences, health sciences, psychological science, education science, etc.
A recent article describes how science, using an Atheistic account of origins, can help us make
moral and ethical choices, like “would you kill a crying baby to save yourself and others from
hostile soldiers outside?”136 Another example is evolutionary ethics which seeks to establish an
Atheistic basis for morals and ethics based on evolutionary biology and its influence on
evolutionary psychology and sociobiology. This shows science assuming the same role as
Christian Churches. EE is dependent entirely on functionally Atheistic evolutionary
explanations of the origin and nature of life. How is EE functionally different from wisdom
contained in the Bible, the Koran or Torah?
If all of these soft sciences define religion as just theistic and then exclude it from their
realm, they too will become enterprises that advance functional Atheism. Any government that
supports these atheistic endeavors and enterprises will itself become functionally Atheistic and a
functional Atheocracy.
Consider the teaching of biological origins as described above. In the Kitzmiller case the
court found unconstitutional a school policy to teach biological origins neutrally and objectively.
Instead, public schools are only permitted to explain the origin of life with functionally Atheistic
explanations. Under this model, only evidence which supports natural cause explanations are
permitted. Hence all of the controversies mentioned under III.A.1.a. above, must be suppressed.
The suppression robs students of an informed choice about whether to embrace Atheism. The
theft occurs both consciously and subconsciously. It deprives both the parent and the child of a
fundamental religious liberty.
The subconscious effect of strong natural cause explanations was demonstrated in a
recent experiment. Research by two experts in psychology and behavioral science confirmed
that explanations about origins amount to “ultimate explanations” that trigger subconscious
religious responses.137 They provided 126 subjects with a strong or a weak natural cause or
“scientific” explanation of the origin of the universe and of life. These “ultimate explanations”
were followed by a series of rapid response questions that indicated the subconscious effect of
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the explanation on the subject’s belief or disbelief in God. They concluded, as one might expect,
that the strong explanation caused an “automatic” or subconscious negative “evaluation” of God
and a positive evaluation of “science” or no God, while the weak explanation “automatically”
produced the opposite effect.138
Thus true secularity is lost when government uses a theistic definition to support science
and science education that is functionally atheistic.
C. Keeping the secular state truly secular
A truly secular state must use the inclusive definition to achieve religiously neutral
educational effects. Accordingly, parents in a secular jurisdiction should require their local
schools to use that inclusive definition. When curriculum decisions are being made, parents
should determine whether the curriculum addresses religious subject matter. Does it address
matters of ultimate concern such as the cause, nature and purpose of life? If so, the school
should show the secular need for the teaching and how it will yield a religiously neutral effect.
Regardless of whether an institution of science feels a necessity to embrace Atheism,
secular education may not. Hence, if institutions of science wish to advance their ideas in public
schools they must assist the public school in identifying and including comprehensive curricula
along the lines suggested under III.A.1.a. above. This will preserve the human right of the
parent and child to choose what to believe about religion - matters of ultimate concern.
Use of an inclusive definition should also facilitate the preservation of history and
cultural traditions. Using the theistic definition of religion, Atheists actively seek to expunge
theistic invocations, benedictions, monuments, signs, symbols, slogans, holidays, songs, music
and speech from all places touched by a tax dollar, thereby rendering the state godless. However
in the context of an inclusive definition, state endorsement of these Atheistic goals would itself
be a violation of its commitment to secularity. Rewriting history and outlawing cultural
traditions to promote the bidding of Atheists would be acts of religious favoritism, not acts of
religious neutrality.
A critical error made by many theists is to describe their non-theistic opponents as
secularists who promote secularism. But secular means not religious and those opponents are
functionally religious as they support Atheistic views and seek to herd theists into private
ghettos. The effects of their actions are not functionally neutral. A true secularist invites
competition among all the religious perspectives. Those who support non-theistic religious
viewpoints while suppressing theistic views are “pseudo secularists,” not secularists.
In a truly secular culture the religious motive of the competitor is irrelevant, as most
everyone has a religious bias. When an Atheist/materialist argues that scientific evidence
presented by another scientist must be ignored, because he was seen carrying a Bible, the
proponent need only show that Eugenie Scott, the CEO of the National Center for Science
Education is carrying a copy of the Humanist Manifesto III that bears her signed endorsement.
The Atheist/materialist is as religiously motivated as the theist. An inclusive definition
recognizes the fact that all of the competing parties likely have conflicting religious motives, just
as both parties at a trial have conflicting motives. Motive then ceases to be an issue. When
motives cease to be an issue, the focus can then be turned to the real issue: which proponent has
the most adequate explanation – the best explanation based on the relevant evidence?
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In a truly secular state the label “secularist,” is only applicable to one who seeks genuine
neutrality, one who seeks to be a good umpire. In this respect a genuine secularist is a
peacemaker and seeker of the truth, not an advocate for any particular religious bias.
Institutions of Science and public education need to be genuine secularists, thereby promoting
exciting competitions between diverse religious viewpoints and increasing our intersubjectively
accessible knowledge of the world.
IV. Conclusions
1. Human rights depend on what it means to be human.
2. What it means to be human depends on answers to three religious questions regarding the
cause, nature and purpose of life. Generally the differing answers will fall into two
categories, theistic and atheistic.
3. The human rights entitlements allowed by the state will be influenced by its religious bias
or a commitment to be non-religious or secular.
4. Theocratic states will tend to limit human rights to those allowed by the particular theistic
religion embraced by the state.
5. Similarly, an Atheocracy will provide human rights based on the views of the Atheists
who control the input that informs the State. In particular, public education of the citizens
of the Atheocracy will be informed by Atheism rather than theism.
6. A state may become truly secular or non-religious by prohibiting the adoption of policies
respecting an establishment of religion or that abridge the free exercise thereof. But true
secularity will be achieved only if “religion” is defined inclusively as an organized set of
beliefs about ultimate questions or matters of ultimate concern, such as the cause, nature
and purpose of life. Use of the inclusive definition of religion will require the primary
effect of its activities to be neutral with respect to all religions both theistic and nontheistic.
In its role as an educator of children, a truly secular state should decline to teach or
inform with respect to religious subjects that defy neutral treatment and that are more
appropriately informed by parents and private religious organizations. With respect to
other subjects that touch on the religious sphere such as origins science, a truly secular
state must carefully investigate and inform students with an objective description of the
actual state of our scientific knowledge that includes critical analysis of competing
materialistic and teleological hypotheses.
7. The US and many other countries which claim to be secular, are likely pseudo secular to
the extent that they employ a theistic definition of religion in ways that cause the state to
endorse atheistic religious viewpoints as secular. All governments, which seek genuine
secularity, should use an inclusive definition of religion in assessing the legality of its
activities, which touch upon the religious sphere. The development of effective strategies
for achieving secularity is exceedingly complex and will be controversial. The devil
always resides in the details.
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Appendix A
IMPORTANT CASES RE DEFINITION OF RELIGION
“[Government] shall make no [policy] respecting an establishment of religion, or prohibiting the free exercise thereof;”
1933

1940
1944
1947

1957

1961

1965

1969
1970

1979

1983
1987
1992

2005
2008

Humanist Manifesto published. It declares a new religion to replace traditional religion. Designed to be taught in public schools. It
denies the supernatural, affirms that the universe is self-existing and that life arises from unguided evolutionary change. The
purpose of life should be guided by reason and science per the scientific method.
Religion clauses apply to states; Cantwell v. Conn., 310 U.S. 296
State may not take a position on the validity of a religious belief: U.S. v. Ballard, 322 U.S. 78 (The draftsmen “fashioned a charter
of government which envisaged the widest possible toleration of conflicting views.”)
Separation is to be achieved by neutrality, not exclusion: Everson v. Board, 330 U.S. 1, 8-9 (state subsidies of transportation to
parochial schools upheld using “separation of church and state” dictum. Separation “requires the state to be neutral in its relations
with groups of religious believers and non-believers;” Government “cannot exclude individual Catholics.. Mohammedans, .. Nonbelievers,.. or the members of any other faith, because of their faith, or lack of it.”
“Secular” Humanism, an atheistic belief system, is a religion: Fellowship of Humanity v. County of Alameda, 153 Cal.App.2d 673.
Fourteen “Secular” Humanist churches receive tax exemptions permitted only for property used exclusively for “religious worship.”
Judge Peters adopts a functional definition of religion. The test is “whether or not the belief occupies the same place in the lives of
its holders that the orthodox beliefs occupy in the lives of believing majorities;” “Religion simply includes: (1) a belief, not
necessarily referring to supernatural powers; (2) a cult, involving a gregarious association openly expressing the belief; (3) a system
of moral practice directly resulting from an adherence to the belief; and (4) an organization within the cult designed to observe the
tenets of the belief.” Judge Peters decision was followed a month later by the DC Circuit in Washington Ethical Society v. District
of Columbia (DC Cir 1957).
Supreme Court embraces “comprehensive” definition: “By its nature, religion - in the comprehensive sense in which the
Constitution uses that word - is an aspect of human thought and action which profoundly relates the life of man to the world in
which he lives. Religious beliefs pervade,.... virtually all human activity.” McGowan v. Maryland, 366 U.S. 420 (1961); But,
Sunday closing laws do not invoke religious subject matter as they provide a day of rest for all religious persons, including
disbelievers. “The Establishment Clause withdrew from the sphere of legitimate legislative concern and competence a specific, but
comprehensive, area of human conduct: man's belief or disbelief in the verity of some transcendental idea and man's expression in
action of that belief or disbelief.” See also Torcaso v. Watson, 367 U.S. 488 (1961)
The Supreme Court adopts the Fellowship of Humanity Parallel Position Test: United States v. Seeger, 380 U.S. 163 (1965).
Conscientious objectors may qualify for a religious exemption from combat even though they do not believe in a “Supreme Being.”
“Within [the phrase ‘religious training and belief’] would come all sincere religious beliefs which are based upon a power or being,
or upon a faith, to which all else is subordinate or upon which all else is ultimately dependent.” “Over 250 sects inhabit our land.
Some believe in a purely personal God, some in a supernatural deity; others think of religion as a way of life envisioning as its
ultimate goal the day when all men can live together in perfect understanding and peace.”
Second & Ninth Circuits find religion includes non-theistic Scientology: Founding Church of Scientology v. U.S., 409 F.2d 1146
(DC Cir 1969); Church of Scientology v.CIR, 823 F2d (9th Cir 1987)
The Supreme Court recognizes confusion over the broad meaning of religion Welsh V. United States, 398 U.S. 333: “But very few
registrants are fully aware of the broad scope of the word "religious" as used in 6 (j), and accordingly a registrant's statement that his
beliefs are nonreligious is a highly unreliable guide for those charged with administering the exemption.”
The meaning of “religion” is functional and means the same in the EC and FEC. Non-theistic religions like transcendental
meditation may not be taught in public schools in the guise of “science.” Malnak v. Yogi, 592 F.2d 197 (3rd Cir 1979) “It seems
unavoidable, from Seeger, Welsh, and Torcaso, that the theistic formulation presumed to be applicable … is no longer sustainable.”
“First, a religion addresses fundamental and ultimate questions having to do with deep and imponderable matters.” A diet regime is
not a subject matter of religion [ Africa v. Commonwealth of Penn. (3rd Cir 1981)] “Appellants …do not consider SCI/TM to be a
religion. But the question of the definition of religion for first amendment purposes is one for the courts, and is not controlled by the
subjective perceptions of believers. Supporters of new belief systems may not ’choose’ to be non-religious, particularly in the
establishment clause context. There is some indication that SCI/TM has attempted a transformation from a religion to a secular
science in order to gain access to the public schools.”
Second and Tenth Circuits embrace a broad definition of religion: U.S. v. Sun Myung Moon 718 F.2d 1210 (2nd Cir, 1983); and
United States V. Meyers, 95 F.3d 1475, (10th Cir 1996)
Religion is a set of beliefs about the cause, nature and purpose of life. Analysis showing “Secular” Humanism a religion not
reversed. , Smith v. Board, 655 F. Supp. 939 (S.D. Ala. 1987); reversed on other grounds, 827 F.2d 684 (11th Cir. 1987).
Either belief or disbelief in God is an impermissible religious orthodoxy: Lee v. Weisman, 505 U.S. 577 “[A] nonpreferentialist
who would condemn subjecting public school graduates to, say, the Anglican liturgy would still need to explain why the
government's preference for theistic over nontheistic religion is constitutional.” The “settled law” is that the “Clause applies ‘to each
of us, be he Jew or Agnostic, Christian or Atheist, Buddhist or Freethinker’”
Atheism is an Establishment Clause Religion – Atheists are entitled to have “church” in prison. Kaufman v. McCaughtry, 419 F.3d
678 (7th Cir.2005)
EEOC Compliance Manual defines religion as concerned with “’ultimate ideas’ about ‘life, purpose, and death,” and includes
atheism and other “religious beliefs that are new, uncommon,” citing many of the cases discussed above.
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Appendix B
Graphic Illustration of the Religious and Secular Spheres under Two Definitions of Religion
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